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SUBCHAPTER 1. GENERAL INFORMATION
7:26C-1.1 Scope of subchapter

(a) This subchapter establishes the administrative procedures and requirements for the
remediation of a contaminated site, including:

1. General requirements, in N.J.A.C. 7:26C-1.2;

2. Definitions, in N.J.A.C. 7:26C-1.3;

3. Applicability and exemptions, N.J.A.C. 7:26C-1.4;
4. Certifications, N.J.A.C. 7:26C-1.5;

5. Forms and submissions, N.J.A.C. 7:26C-1.6;

6. Public notification, N.J.A.C. 7:26C-1.7;

7. Right of entry and inspection, N.J.A.C. 7:26C-1.8;
8. Liberal construction, N.J.A.C. 7:26C-1.9; and

9. Severability, N.J.A.C. 7:26C-1.10.

7:26C-1.2 General requirements

(a) The person responsible for conducting the remediation shall conduct the remediation in
accordance with the following:

1. All applicable New Jersey statutes, including:

i. The health risk and environmental standards established pursuant to N.J.S.A.
58:10B-12; and

ii. The indoor air standards adopted by the Department of Health and Senior Services
pursuant to N.J.S.A. 52:27D-130.4;

2. All applicable New Jersey rules, including, without limitation:
i. This chapter;
ii. The Technical Requirements for Site Remediation rules at N.J.A.C. 7:26E;

iii. The Remediation Standards rules at N.J.A.C. 7:26D; and
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iv. Any other applicable standards adopted pursuant to law; and

3. By applying any available and appropriate technical guidance concerning site
remediation as issued by the Department. The Department's technical guidance can be found
on the Department's website, www.nj.gov/dep/srp/srra/guidance. When there is no specific
technical guidance issued by the Department or in the judgment of a licensed site remediation
professional the guidance issued by the Department is inappropriate or unnecessary to meet
the remediation requirements of (a)1 and 2 above, the licensed remediation professional may
use the following additional guidance, provided that the person includes in the appropriate
report a written rationale concerning why the technical guidance issued by the Department is
inappropriate or unnecessary to meet the remediation requirements of (a)1 and 2 above, and
justifies the use of the guidance or methods that were utilized:

i. Any relevant guidance from the U.S. Environmental Protection Agency or other
states; and

ii. Any other relevant, applicable, and appropriate methods and practices to ensure the
protection of the public health and safety, and of the environment.

7:26C-1.3 Definitions

The following words and terms, when used in this chapter, shall have the following meanings
unless the context clearly indicates otherwise:

“Applicant” means any person that has applied to the Department for a loan or grant.

“Area of concern” means any location defined as such pursuant to the Technical
Requirements for Site Remediation, at N.J.A.C. 7:26E-1.8.

“Authority” means the New Jersey Economic Development Authority.

"Brownfield development area™ means an area that has been so designated by the
Department, in writing, pursuant to N.J.S.A. 58:10B-25.1.

“Child care center” means a facility, as defined at N.J.S.A. 30:5B-3.

“Commissioner” means the Commissioner of the New Jersey Department of Environmental
Protection or his or her authorized representative.

“Conditional hardship grant” means a grant to an eligible owner or operator as provided in
N.J.S.A. 58:10A-37.5.

“Contaminated site” means any site defined as a contaminated site pursuant to the Technical
Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.


http://www.nj.gov/dep/srp/srra/guidance
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“Contamination” or “contaminant” means any discharged hazardous substance, hazardous
waste or pollutant defined as such pursuant to the Technical Requirements for Site Remediation
rules, at N.J.A.C. 7:26E-1.8.

“Day” shall mean a calendar day.

"Deed notice” means a document that is identical in wording to the model deed notice found
N.J.A.C. 7:26C, Appendix D, except where the model deed notice indicates that property-
specific information is to be inserted.

“Department” means the New Jersey Department of Environmental Protection.

“Directive” means a document the Department issues pursuant to N.J.S.A. 58:10-23.11 et
seg. and 13:1D-1 et seq. to, among other things, notify the recipient thereof that the Department
has determined that it is necessary to clean up and remove or arrange for the cleanup and
removal of a discharge and that the Department believes the recipient is a person who may be
liable for the hazardous substance that was discharged.

“Discharge” means an action or omission defined as such pursuant to the Technical
Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

“Engineering control” means a physical mechanism defined as such pursuant to the
Technical Requirements for Site Remediation rules, at N.J.A.C. 7-26E-1.8.

“Environmental medium” means any medium defined as such pursuant to the Technical
Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

“Environmental opportunity zone” means any qualified real property that has been
designated by the governing body as an environmental opportunity zone pursuant to N.J.S.A.
54:4-3.153.

"Environmentally sensitive natural resource” means all resources defined as such pursuant to
the Technical Requirements for Site Remediation at N.J.A.C. 7:26E-1.8.

“Final remediation document” means a no further action letter or a response action outcome.

“Grace period” means the period of time afforded under N.J.S.A. 13:1D-125 et seq.,
commonly known as the Grace Period Law, for a person to correct a minor violation in order to
avoid imposition of a penalty that would be otherwise applicable for such violation.

"Green remediation™ means the practice of considering all environmental effects of the
remediation and incorporating options that maximize the net environmental benefit of cleanup
actions.

"Ground water classification exception area™ means any area defined as such pursuant to the
Technical Requirements for Site Remediation at N.J.A.C. 7:26E-1.8.
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“Hazardous substance” means any substance defined as such pursuant to the Discharges of
Petroleum and Other Hazardous Substances rules, at N.J.A.C. 7:1E-1.7.

“Hazardous waste” means any hazardous waste as defined in the Hazardous Waste rules, at
N.J.A.C. 7:26G-5.

“Immediate environmental concern” means any such concern as defined in the Technical
Requirements for Site Remediation, at N.J.A.C. 7:26E-1.8.

“Industrial establishment” means any place defined as such pursuant to the Industrial Site
Recovery Act rules, at N.J.A.C. 7:26B-1.4.

"Innovative remedial action technology" means a new or alternative method, procedure or
process that does not have a substantial operational record. An innovative remedial action
technology with a substantial operational record in one field could be considered innovative if it
is proposed for a new or different environmental problem.

“Institutional control” means a mechanism defined as such pursuant to the Technical
Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

“Licensed site remediation professional” means an individual who has been issued a license
pursuant to N.J.S.A. 58:10C-1 et seq.

“Limited restricted use remedial action” means a remedial action defined as such pursuant to
the Technical Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

"Linear construction project” means construction and development activities within an area
such as a public or private roadway, railroad, or utility line and the rights-of-way thereto that are
undertaken to create, maintain or alter the public or private roadway, railroad or utility line that:

1. Includes one or more contaminated properties, or parts of properties; and

2. Will generate more than 200 cubic yards of contaminated soil for fill or disposal
during the duration of the linear construction project.

“Natural resources” means all resources defined as such pursuant to the Technical
Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

“No further action letter” means a written determination by the Department that, based upon
an evaluation of the historical use of the site, or of an area of concern or areas of concern at that
site, as applicable, and any other investigation or action the Department deems necessary, there
are no contaminants present at the site, at the area of concern or areas of concern, or at any other
site to which a discharge originating at the site has migrated, or that any contaminants present at
the site or that have migrated from the site have been remediated in accordance with applicable
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remediation statutes, rules and guidance and all applicable permits and authorizations have been
obtained.

“Operator” means any person defined as such pursuant to the Industrial Site Recovery Act,
N.J.S.A. 13:1K-6 et seq., or the Underground Storage of Hazardous Substances Act, N.J.S.A.
58:10A-21 et seq.

“Oversight costs” means all cleanup and removal costs as defined by the Spill Compensation
and Control Act, N.J.S.A. 58:10-23.11b, that the Department incurs in overseeing the
remediation conducted by the person responsible for conducting the remediation or in overseeing
the remediation conducted by a contractor on behalf of the Department, established pursuant to
N.J.A.C. 7:26C-4.

"Permittee” means the person responsible for conducting the remediation, and includes a
statutory permittee.

“Person” means any individual or entity, including, without limitation, a public or private
corporation, company, estate, association, society, firm, partnership, joint stock company,
foreign individual or entity, interstate agency or authority, the United States and any of its
political subdivisions, the State of New Jersey, or any of the political subdivisions of or found
within the State of New Jersey, or any of the other meanings which apply to the common
understanding of the term.

“Person responsible for conducting the remediation” means:
1. Any person who executes or is otherwise subject to a memorandum of agreement,
memorandum of understanding, administrative consent order, remediation agreement, or

administrative order to remediate a contaminated site;

2. The owner or operator of an industrial establishment subject to N.J.S.A. 13:1K-6 et
seq. for the remediation of a discharge;

3. The owner or operator of an underground storage tank subject to N.J.S.A. 58:10A-21
et seq. for the remediation of a discharge;

4. Any other person who discharges a hazardous substance or is in any way responsible
for a hazardous substance, pursuant to N.J.S.A. 58:10-23.11g, that was discharged at a
contaminated site, or

5. Any other person who is remediating a site.

“Petroleum” means petroleum defined pursuant to the Underground Storage Tanks rules, at
N.J.A.C. 7:14B-1.6.

“Pollutant” means any substance defined as such pursuant to the Technical Requirements for
Site Remediation rules, at N.J.A.C. 7:26E-1.8.
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“Preliminary assessment” means a preliminary assessment as defined as such pursuant to the
Technical Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

“Public entity” means any State, county, municipality, or public school district, but shall not
include any authority created by those entities.

"Regulated underground storage tank™ means an underground storage tank as defined
pursuant to the Underground Storage Tank rules at N.J.A.C. 7:14B 1.6.

“Remedial action” means an action defined as such pursuant to the Technical Requirements
for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

"Remedial action workplan™ or "RAW™" means a plan defined as such pursuant to the
Technical Requirements for Site Remediation rules, at N.J.A.C. 7:26E.

“Remedial investigation” means actions defined as such pursuant to the Technical
Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

“Remediation” or “remediate” means all necessary actions defined as such pursuant to the
Technical Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

“Remediation agreement” means an agreement defined as such pursuant to the Industrial Site
Recovery Act rules, at N.J.A.C. 7:26B-1.4.

“Remediation certification” means a certification defined as such pursuant to the Industrial
Site Recovery Act rules, at N.J.A.C. 7:26B-1.4.

"Remediation costs" means all costs associated with conducting the preliminary assessment,
site investigation, remedial investigation, feasibility study when applicable, and remedial action,
including the development and implementation of a remediation including all direct and indirect
capital costs, engineering costs, and annual operation, maintenance and monitoring costs, and
costs incurred by a certified public accountant or an independent auditor pursuant to N.J.A.C.
7:26C-4.10. Such costs, when applicable, shall include, without limitation, costs for construction
of all facilities and process equipment, labor, materials, construction equipment and services,
land purchase, land preparation/development, relocation expenses, systems start up and testing,
facility operation, maintenance and repair, continuous effectiveness monitoring, periodic site
condition reviews, and administrative and capital costs. Certain legal costs may be considered
remediation costs to the extent that they are directly supporting the remediation, but remediation
costs shall not include those legal costs associated with: recovery of costs expended on
remediation, compelling a party to take part in the remediation, and defense against a
Department enforcement action. Remediation costs do not include interest on monies owed.

“Response action outcome” or “RAO” means a written determination by a licensed site
remediation professional that the site was remediated in accordance with all applicable statutes,
rules and guidance, and based upon an evaluation of the historical use of the site, or of any area
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of concern at that site, as applicable, and any other investigation or action the Department deems
necessary, there are no contaminants present at the site, at the area of concern or areas of
concern, or at any other site to which a discharge originating at the site has migrated, or that any
contaminants present at the site or that have migrated from the site have been remediated in
accordance with applicable remediation statutes, rules and guidance and all applicable permits
and authorizations have been obtained.

“Restricted use remedial action” means a remedial action defined as such pursuant to the
Technical Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

"Sanitary landfill" or "landfill" means a sanitary landfill as defined in the Solid Waste rules at
N.J.A.C. 7:26-1.4.

“Site investigation” means those actions defined as such pursuant to the Technical
Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

“Small business” means a business entity that does not acquire property for development or
redevelopment, and that, during the prior three tax years, employed not more than 50 full-time
employees or the equivalent thereof, and qualifies as a small business concern within the
meaning of the Federal “Small Business Act,” 15 U.S.C. 88 631 et seq.

“Spill Act” means the Spill Compensation and Control Act, N.J.S.A. 58:10-23.11 et seq.
"State fiscal year" means July 1 through June 30.

"Statutory permittee” means a person who subsequently becomes an owner, operator, or
tenant of a site for which the Department has issued a remedial action permit pursuant to this
chapter; provided, however, that the Department may terminate a person's status as a statutory
permittee if that person follows the applicable procedures in this chapter.

"Technical guidance™ means the technical guidance defined as such pursuant to the Technical
Requirements for Site Remediation at N.J.A.C. 7:26E-1.8.

“Timely filing” means an application filed within the review time goals as set forth in the
Permit Activity Report published on the Department’s website at
http://www.nj.gov/dep/opppc/reports.html or in the specific rule concerning an application for a
grant or loan.

“Unregulated heating oil tank” means any one or combination of tanks, including
appurtenant pipes, lines, fixtures, and other related equipment, used to contain an accumulation
of heating oil for on-site consumption in a residential building, or those tanks with a capacity of
2,000 gallons or less used to store heating oil for on-site consumption in a nonresidential
building, the volume of which, including the volume of the appurtenant pipes, lines, fixtures and
other related equipment, is 10 percent or more below the ground.
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“Unrestricted use remedial action” means a remedial action defined as such pursuant to the
Technical Requirements for Site Remediation rules, at N.J.A.C. 7:26E-1.8.

7:26C-1.4 Applicability and exemptions

(a) Except as provided in (c) and (d) below, each of the following persons shall comply with
this chapter:

1. Each person who has executed or is otherwise subject to a judicial or administrative
order, a judicial consent judgment, an administrative consent order, a memorandum of
understanding, a remediation agreement, or any other legally binding document with the
Department for the remediation of a contaminated site;

2. Each owner and operator of a regulated underground storage tank who is liable for the
remediation pursuant to the Underground Storage of Hazardous Substances Act, N.J.S.A.
58:10A-21 et seq.;

3. Each owner and operator of an industrial establishment who is liable for the
remediation of that industrial establishment pursuant to Industrial Site Recovery Act,
N.J.S.A. 13:1K-6 et seq.;

4. Each person in any way responsible, pursuant to the Spill Compensation and Control
Act, N.J.S.A. 58:10-23.11, for any hazardous substance that was discharged, including,
without limitation:

i. Each owner of the real property where the discharge occurred at the time of the
discharge;

ii. Each subsequent owner of the real property where the discharge occurred prior to
the filing of a final remediation document with the Department;

iii. A holder of a security interest in the site, who actively participated in the
management of the site or regulated underground storage tank that was the subject of a
remedial action that includes an engineering and/or institutional control;

iv. A holder of a security interest in the site, who negligently caused a new discharge
at the site after the date of foreclosure on a security interest in the site or the regulated
underground storage tank that was the subject of the remedial action that includes an
engineering and/or institutional control; or

v. A statutory permittee during that person's ownership, tenancy, or operation,
depending on that person's continuing liability for the remediation pursuant to the Spill
Compensation and Control Act, N.J.S.A. 58:10-23.11g.;

5. The person responsible for conducting the remediation when:
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I. The Department rescinds a no further action letter or invalidates a response action
outcome; or

ii. The licensed site remediation professional rescinds his or her own response action
outcome; and

6. Any other person who is responsible for remediating a site pursuant to N.J.S.A. 58:10-
23.11g.

(b) If more than one person is responsible for conducting the remediation of a contaminated
site, each such person is jointly and severally liable for compliance with this chapter.

(c) The requirements of this chapter do not apply to any person who is:

1. Not listed in (a), above, and who is conducting due diligence in accordance with
N.J.S.A. 58:10B-1.3d(2);

2. Remediating a sanitary landfill, unless:

i. The sanitary landfill or any portion thereof is slated for redevelopment that includes
structures intended for human occupancy;

ii. When sanitary landfill remediation activities are funded, in whole or part, by the
Hazardous Discharge Site Remediation Fund pursuant to the Brownfield and
Contaminated Site Remediation Act at N.J.S.A. 58:10B-4 through 9, a Brownfield
Redevelopment agreement pursuant to the Brownfield and Contaminated Site
Remediation Act at N.J.S.A. 58:10B-27 through 31, or the Municipal Landfill Closure
and Remediation Reimbursement Program pursuant to the Solid Waste Management Act
at N.J.S.A. 13:1E-116.1 through 116.7; or

iii. The person conducting the remediation wants a final remediation document;

3. Remediating a discharge pursuant to a New Jersey Pollutant Discharge Elimination
System Underground Injection Control permit issued pursuant to N.J.A.C. 7:14A.

(d) The person responsible for conducting the remediation of a discharge from an
unregulated heating oil tank, is only required to comply with the requirements of N.J.A.C.
7:26C-4 and 13.

(e) Unless notified in writing by the Department that additional remediation is necessary, the
person responsible for conducting the remediation of any of the following types of discharges is
exempt from the requirements at N.J.A.C. 7:26C-2.3 to use the services of a licensed site
remediation professional or to submit documents to the Department:



NOTE: THIS IS A COURTESY COPY OF THIS RULE. ALL OF THE DEPARTMENT'S
RULES ARE COMPILED IN TITLE 7 OF THE NEW JERSEY ADMINISTRATIVE CODE.

1. A petroleum surface spill of less than 100 gallons that does not reach the waters of the
State of New Jersey provided that:

I. Any contamination is remediated within 90 days after the occurrence of the spill;
and

ii. The person responsible for conducting the remediation documents, at the time of
the spill, his or her specific knowledge of the date and volume of the spill;

2. A discharge that results from a passenger motor vehicle accident; or

3. A discharge that the Department refers to its Bureau of Emergency Response, to the

New Jersey Office of Emergency Management, or to a County Environmental Health
Agency.

(F) Any governmental entity that is not liable under N.J.S.A. 58:10-23.119.d(4) shall be
exempt from paying the initial annual remediation fee and subsequent annual remediation fees as

required by N.J.A.C. 7:26C-4.3(a)3 through 5, and instead, shall pay annual remediation fees
pursuant to N.J.A.C. 7:26C-4.3(a)7.

7:26C-1.5 Certifications
(a) The person responsible for conducting the remediation shall:

1. Certify all submissions in accordance with certification instructions on the applicable
form; and

2. Ensure that each form submitted to the Department by that person or by a licensed site
remediation professional on behalf of that person is certified by a licensed site remediation
professional in accordance with the applicable form.

(b) The person responsible for conducting the remediation shall ensure that the certifications
required in (a) above, are signed and dated original certifications, and not photocopies.

(c) The person responsible for conducting the remediation shall ensure that the certification
required by (a) above is signed as follows:

1. For a corporation or a limited liability company, by a principal executive officer of at
least the level of vice president;

2. For a partnership or sole proprietorship, by a general partner or the proprietor,
respectively; or

3. For a municipality, State, Federal or other public agency, by either a principal
executive officer or ranking elected official.

10
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(d) The person responsible for conducting the remediation may have that person's duly
authorized representative sign the certification required in (a) above. A person is deemed to be a
duly authorized representative only if:

1. The authorization is made in writing by a person described in (c) above;

2. The authorization specifies either an individual or a position having a responsibility for
the overall operation of the site or activity, such as the position of plant manager, or a
superintendent or person of equivalent responsibility (a duly authorized representative may
thus be either a named individual or any individual occupying a named position);

3. The written authorization is submitted to the Department along with the certification;
and

4. If an authorization is no longer accurate because a different individual or position has
responsibility for the overall operation of the industrial establishment or activity, a new
authorization satisfying the requirements of this section shall be submitted to the Department
prior to or together with any reports, information, or applications to be signed by an
authorized representative.

7:26C-1.6 Forms and submissions

(a) Unless otherwise instructed by the Department, any person may obtain any form or
application required by this chapter, the Underground Storage Tanks rules, N.J.A.C. 7:14B, and
the Industrial Site Recovery Act rules, N.J.A.C. 7:26B, by downloading it from the Department's
website at www.nj.gov/dep/srp/srra/forms or by contacting the Department at the address below.
Unless otherwise instructed by the Department, the person shall submit all forms, applications
and documents required by this chapter to the address indicated on the form. If no address is
indicated, then submit the form to the following address:

New Jersey Department of Environmental Protection
Bureau of Case Assignment and Initial Notice

Mail Code 401-05H

401 East State Street, 5th floor

PO Box 420

Trenton, New Jersey 08625-0420

(b) The person responsible for conducting the remediation shall make submissions to the
Department pursuant to this chapter and the Technical Requirements for Site Remediation,
N.J.A.C. 7:26E, as follows:

1. One electronic copy on compact disk (CD) in Adobe portable document format (PDF),
or in another format determined by the Department, of:

11
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i. All forms, applications, documents and laboratory data deliverables; and

ii. All required maps that are less than or equal to 11 x 17 inches. Maps in excess of
this size shall be submitted on paper;

2. One electronic copy of all full laboratory data deliverables on compact disk (CD) in
Adobe portable document format (PDF) or in another format determined by the Department,
and additionally, one paper copy of all full laboratory deliverables for potable water, vapor
intrusion (sub-slab, indoor, and ambient), polychlorinated dibenzo-p-dioxins/polychlorinated
dibenzofurans (PCDDs/PCDFs), and hexavalent chromium soil sample results;

3. Except where a final remediation document for unrestricted use is filed with the
Department within one year after the date of discovery of the discharge, one electronic copy
of all sampling data electronically in a summary table using the format in the Electronic Data
Interchange Manual in effect as of the date the report is submitted. The Electronic Data
Interchange Manual is available at the Department's website at
http://www.nj.gov/dep/srp/hazsite/docs; and

4. One electronic copy of all GIS compatible maps prepared in accordance with guidance
available at the Department's website at http://www.nj.gov/dep/srp/guidance/techqgis/.

(c) Within 90 days after the date that the Department informs the public, by a notice in the
New Jersey Register, that an electronic portal is available, the person responsible for conducting
the remediation shall submit to the Department via the electronic application all forms,
applications and documents required by this chapter and the Technical Requirements for Site
Remediation, N.J.A.C. 7:26E electronically.

7:26C-1.7 Notification and public outreach

(a) Immediately after a discharge commences, any person or persons responsible for a
discharge who knows or should reasonably know of a discharge shall immediately notify the
Department by following the requirements of the Discharge of Petroleum and Other Hazardous
Substances rules at N.J.A.C. 7:1E-5.

(b) The person responsible for conducting the remediation shall immediately notify the
Department hotline at 1-877 WARNDEP or 1-877-927-6337 when either of the following is
identified at a site:

1. Contamination that has been caused by a discharge that is not already known to the
Department; or

2. An immediate environmental concern.

(c) The person responsible for conducting the remediation shall notify the Department
pursuant to this subsection if that person determines that contamination migrated onto the site

12
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from another site. The person responsible for conducting the remediation shall notify the
Department hotline at 1-877-WARNDEP (1-877-927-6337).

(d) The person responsible for conducting the remediation shall notify the Department in
writing, on the Confirmed Discharge Notification form available from the Department at

www.nj.gov/dep/srp/srra/forms, within 14 days after the occurrence of any of the following
events:

1. A discharge of a hazardous substance, or the discovery of a discharge of a hazardous
substance pursuant to N.J.A.C. 7:1E-5.7; or

2. The owner or operator of a regulated underground storage tank:

i. Determines that there has been a known or suspected discharge from the regulated
underground storage tank, pursuant to N.J.A.C. 7:14B-6 or 7,

ii. Is required to close a regulated underground storage tank, pursuant to N.J.A.C.
7:14B-8.1(b)6, 9.1(d), or 9.2; or

iii. Is otherwise required to conduct a site investigation pursuant to N.J.A.C. 7:14B.

(e) The person responsible for conducting the remediation shall provide the notification and
any updates, and the fact sheet and any updates required in (h), (k), (1), (n) and (o) below in
English. Additionally, where the person responsible for conducting the remediation determines
that a language other than English is predominantly spoken by property owners or tenants in the
area within 200 feet of the site boundary, the notification and any updates, and the fact sheet and
any updates shall also be provided in that predominant non-English language;

(F) The person responsible for conducting the remediation shall include contact information
for the person responsible for conducting the remediation and the name and telephone number
for the licensed site remediation professional of record for the site in the notification and any
updates, and the fact sheet and any updates required in (h), (k), (1), (n) and (0) below.

(g) To document compliance with this section, the person responsible for conducting the
remediation shall submit one copy of each of the following in the subsequent applicable remedial
phase report:

1. The notification letter and any updates, and the list of recipients required at (h) below
and (I) below;

2. The public notification fact sheet and any updates, and the list of recipients required
at (h) below and (l) below;

3. The display advertisement required at ()3 below or a photograph of the notification
sign required in (h) below; and

13
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4. The appropriate form, found on the Department’s website at
www.nj.gov/dep/srp/srra/forms.

(h) The person responsible for conducting the remediation shall:

1. Provide site specific information and documents related to the remediation at a site or
area of concern when requested by the Department, including information pertaining to field
sampling activities; and

2. Within 14 days prior to commencing field activities associated with the remedial
action, provide notification to any local property owners and tenants who reside within 200
feet of the contaminated site, and to the government entities noted in (h)2iii below. The
notification shall summarize site conditions and describe the activities that are to take place
to remediate the site and shall either be in the form of written correspondence or the posting
of a sign visible to the public, which shall be located on the boundaries of the contaminated
site. The person responsible for conducting the remediation shall also:

i.  Send a notification letter to each local property owner and tenant to whom
notification was sent pursuant to (h)2 above that describes the current condition and
progress of the remediation every two years until the required remediation is completed
and the final remediation document is filed with the Department;

ii. Ifasignis utilized, post and maintain the sign until such time as the required
remediation is completed and the final remediation document is filed with the
Department; and

iii. Submit one copy of the notification letter and list of recipients required in (h)2i
above or a photograph of the notification sign required in (h)2ii above, and one copy of
the fact sheet required in (1)1 below and the display advertisement required in ()3 below
to the local government entities as follows:

(1) The municipal clerk of each municipality in which the site is located; and
(2) The county health department and the local health agency.

(i) The person responsible for conducting the remediation shall provide a copy of the
remedial action workplan and any updates or status reports, and a copy of the site health and
safety plan to the clerk of the municipality, county health department, and local health agency for
the municipality and county in which the site is located, when requested.

(1) The person responsible for conducting the remediation of any unregulated heating oil tank

system or the person responsible for conducting an emergency response action shall only comply
with the notification requirements of (a) through (d) above.

14
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(k) If the person responsible for conducting the remediation proposes to bring contaminated
material on to the site in an amount that is in excess of the amount that is needed to complete the
remediation requirements or to raise the topographic level in a floodplain, the person shall:

1. Obtain the Department’s prior written approval,
2. Comply with the N.J.A.C. 7:26E-5.2; and

3. Provide notification, which includes the type and concentrations of contaminants in
the fill material, the proposed use of the fill and the controls designed to reduce or eliminate
exposure, to the following:

i. Each owner of real property and the tenants of those properties, located within 200
feet of the site boundary;

ii. The mayor of each municipality where the site located;

iii. The county designated solid waste coordinator;

iv. The municipal clerk of each municipality in which the site is located; and
v. The county health department and local health agency.

(1) Except as provided in (l)4ii and (m) below, if contamination migrates off site in any
environmental medium, the person responsible for conducting the remediation shall prepare,
distribute and publish a fact sheet, which shall include a description of the site's industrial
history, source(s) of contamination, description of contamination, current remedial status,
proposed remedial actions with a schedule, extent of contamination, actions performed to
minimize the impact to the public, and a list of online resources for information about the
contaminants, as follows:

1. Prepare and distribute the fact sheet within 14 days after the determination that
contamination has migrated off site;

2. Distribute the fact sheet to each owner of real property, as shown on the current
municipal tax duplicate, and the tenants of those properties, located within 200 feet of the site
boundary and to the following government entities:

i. The municipal clerk of each municipality in which the site is located; and
ii. The county health department and local health agency;
3. Publish the fact sheet, or a fact sheet template available at
www.nj.gov/dep/srp/srra/quidance that has been updated with site specific information, as a

display advertisement in a daily or weekly newspaper of general circulation in the vicinity of
the site, within 30 days after the determination that contamination has migrated off site;
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4. For soil contamination:

I. The fact sheet shall be updated to include current contaminant extent, redistributed
to the parties listed in (1)2 above and republished as described in (1)3i above within 90
days of complete delineation; and

ii. If the contamination has affected only one adjoining property and the affected
contaminated medium is limited to the soil, the person responsible for conducting the
remediation shall notify only that adjoining property owner and tenant in writing. The
notice shall describe the nature and extent of the contamination; and

5. For ground water contamination, conduct the public notification pursuant to the
requirements of N.J.A.C. 7:26C-7.3 when the Department establishes a ground water
classification exception area.

(m) If only contamination from historic fill migrates off site onto an adjacent property, the
person responsible for conducting the remediation is exempt from the requirements of (I) above.

(n) Unless under direct oversight pursuant to N.J.A.C. 7:26C-14, the person responsible for
conducting the remediation may implement a public notification and outreach plan that is
different from the requirements stet for the in (g), (h) and (I) above if that plan is prepared by a
licensed site remediation professional and adequately provides notifications and public outreach
substantially equivalent to the public notification otherwise required in (g), (h) and (l) above. The
person responsible for conducting the remediation shall include in the applicable remedial phase
report that is submitted to the Department the rationale for the alternative plan and a discussion
of how the alternative plan provides adequate public notice.

(o) The person responsible for conducting the remediation shall conduct additional public
outreach based on the needs expressed by the community if the Department determines that:

1. Additional outreach is needed due to site-specific circumstances. This shall include
responding to public inquiries, including inquiries from the news media, either received by
the person responsible for conducting the remediation directly or received by the Department
and sent to the person responsible for conducting the remediation; or

2. There is substantial public interest based on a petition containing the signatures of 25
or more people who live or work within 200 feet of the extent of contamination or the
property boundary, whichever is greater, and the Department notifies the person responsible
for conducting the remediation of its determination and posts a summary of this
determination on the Department's web site at www.state.nj.us/dep.

(p) If the person responsible for conducting the remediation is in compliance with the public
participation requirements applicable to sites subject to the Comprehensive Environmental
Response, Compensation and Liability Act, 42 U.S.C. 88 9601 et seq., and the National
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Contingency Plan regulations, 40 CFR Part 300, then that person shall only comply with (a)
through (d) above.

() The person responsible for remediating a contaminated site located within the jurisdiction
of the Pinelands Commission as defined pursuant to N.J.S.A. 13:18A-1 et seq. shall:

1. Submit copies of all reports or workplans, for preliminary assessments, site
investigations, remedial investigations and remedial actions, to the Pinelands Commission
concurrently with submission of each such document to the Department;

2. Submit, for approval, a copy of the remedial action workplan or remedial design and
construction documents and a completed Pinelands application to the Pinelands Commission
prior to implementing a remedial action;

3. Not commence any construction activity at the site until the Pinelands Commission
approves the remediation in writing; and

4. Send the information required pursuant to this subsection to the Pinelands Commission
at the following address:

The Pinelands Commission
P.O. Box 359

15 Springfield Road

New Lisbon, NJ 08064

7:26C-1.8 Right of entry and inspection

(&) The owner, operator or tenant of a contaminated site shall allow entry to the site by the
Department and its authorized representatives, upon the presentation of credentials, to inspect the
site, buildings and records related to environmental issues and to take samples from the site,
photograph the site and the buildings, and to make copies of the records. If samples are taken,
the owner, operator or tenant may request that the Department provide split samples.

(b) The owner, operator or tenant of a contaminated site, a party to a remediation agreement,
or a person who has submitted a remediation certification shall, as necessary:

1. Have appropriate technical, scientific, and engineering representatives accompany the
Department and its authorized representative during the inspection; and

2. Provide all assistance, through appropriate technical, scientific and engineering

representative(s), to the Department and its authorized representative(s) during any site
inspection.
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7:26C-1.9 Liberal construction

These rules, being necessary to promote the public health and welfare, and protect the
environment, shall be liberally construed in order to permit the Commissioner and the
Department to effectuate the purposes of N.J.S.A. 13:1D-1 et seq., 13:1E-1 et seq., 13:1K-6 et
seq., 58:10-23.11a et seq., 58:10A-1 et seq., 58:10A-21 et seq., 58:10B-1 et seq. and 58:10C-1 et
seq.
7:26C-1.10 Severability

If any section, subsection, provision, clause or portion of this chapter is adjudged invalid or

unconstitutional by a court of competent jurisdiction, the remainder of this chapter shall not be
affected thereby.

SUBCHAPTER 2. OBLIGATIONS OF THE PERSON RESPONSIBLE FOR CONDUCTING
THE REMEDIATION OF A CONTAMINATED SITE
7:26C-2.1 Scope

(a) This subchapter contains provisions that specify the:

1. Criteria for determining when a person is required to remediate a site, in N.J.A.C.
7:26C-2.2; and

2. Requirements for a person who is responsible for conducting remediation in N.J.A.C.
7:26C-2.3.
7:26C-2.2 Criteria for determining when a person is required to remediate a site

(a) Unless exempted pursuant to N.J.A.C. 7:26C-1.4(c) or (d), a person shall remediate a site
in accordance with this chapter when:

1. The person discharges a hazardous substance or otherwise becomes in any way
responsible pursuant to the Spill Compensation and Control Act, N.J.S.A. 58:10.23-11g for a
discharge;

2. The owner or operator of a regulated underground storage tank:

i. Determines there has been a discharge or suspects there has been a discharge from
the regulated underground storage tank, pursuant to N.J.A.C. 7:14B-7.2; or

ii. Undertakes closure of a regulated underground storage tank pursuant to N.J.A.C.
7:14B-8.1(b)6, 9.1(d) and 9.2(a)2; or
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iii. Is required to conduct an unknown source investigation pursuant to N.J.A.C.
7:14B-7.4;

3. Any of the events described in the Industrial Site Recovery Act Rules at N.J.A.C.
7:26B-3.2(a) occurs;

4. The person discovers a discharge on property that person owns;
5. A no further action letter is rescinded or a response action outcome is invalidated;

6. The Department determines that additional remediation is necessary after the
Department has issued a remedial action permit for a remedial action; or

7. The person has executed or is otherwise subject to a judicial or administrative order, a
judicial consent judgment, an administrative consent order, a memorandum of understanding,
a remediation agreement, or any other oversight document for the remediation of a
contaminated site.

7:26C-2.3 Requirements for the person responsible for conducting the remediation

(a) Upon the occurrence of any of the events listed in 2.2(a) above, the person who is
responsible for conducting the remediation at a site pursuant to N.J.A.C. 7:26C-1.4(a) shall:

1. Hire a licensed site remediation professional, unless:

i. The remediation is being conducted partially or solely to satisfy the obligations
under the Resource Conservation and Recovery Act, 42 U.S.C. 88 6901 et seq., isa
priority site under the Government Performance and Results Act, 40 U.S.C. 8§ 11101 et
seq., and the U.S. Environmental Protection Agency is the lead agency for the
remediation;

ii. The remediation is being conducted on a site that is listed on the National
Priorities List pursuant to the Comprehensive Environmental Response Compensation
and Liability Act, 42 U.S.C. §8 9601 et seq., and the U.S. Environmental Protection
Agency is the lead agency for the remediation; or

iii. The remediation is being conducted at a Federal facility.

2. Notify the Department, on a form found on the Department’s website at
www.nj.gov/dep/srp/srra/forms, of the name and license information of the licensed site
remediation professional hired to conduct or oversee the remediation and the scope of the
remediation, including the number of contaminated areas of concern and impacted media
known at the time the form is submitted and determined pursuant to N.J.A.C. 7:26C-4.2,
within 45 days after:
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I. If the earliest of the events listed at N.J.A.C. 7:26C-2.2(a) occurred prior to
November 4, 2009, May 7, 2012;

ii. If the earliest of the events listed at N.J.A.C. 7:26C-2.2(a) occurred between
November 4, 2009 and May 7, 2012, the date of that occurrence;

iii. If the earliest of the events listed at N.J.A.C. 7:26C-2.2(a) occurs after May 7,
2012, the date of that occurrence; or

iv. If a different licensed site remediation professional is hired to replace the licensed
site remediation professional about whom the person notified the Department pursuant to
(a)2i. through iii. above prior to the issuance of a response action outcome, the date of
hiring of the new licensed site remediation professional;

3. Conduct the remediation:
i. Without prior Department approval, except:

(1) If the Department directs otherwise;

(2) If the person is remediating the site, area of concern or site condition pursuant
to N.J.A.C. 7:26C-14;

(3) If the remediation is being conducted pursuant to (a)lii or iii above, or the site
is being remediated partially or solely to satisfy the obligations under the Resource
Conservation and Recovery Act, 42 U.S.C. 88 6901 et seq. and is a priority site under
the Government Performance and Results Act, 40 U.S.C. 88 11101 et seq., regardless
of whether the U.S. Environmental Protection Agency or the Department is the lead
agency for the remediation; or

(4) If the site is suspected or known to be contaminated with anthropogenic
radionuclide contamination of any media;

ii. In accordance with N.J.A.C. 7:26C-1.2(a); and

iii. By addressing all deficiencies identified by the Department in any submittals
made by the person or by a licensed site remediation professional on behalf of the person;

4. Pay all applicable fees and oversight costs as required pursuant to N.J.A.C. 7:26C-4;
5. Establish a remediation funding source, if required, pursuant to N.J.A.C. 7:26C-5;

6. Provide the Department access to the contaminated site pursuant to N.J.A.C. 7:26C-8;
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7. Provide the Department copies of all applicable documents concerning the remediation
as required by this chapter, and by the Technical Requirements for Site Remediation rules,
N.J.A.C. 7:26E, or upon request of the Department;

8. Meet the timeframes in this chapter and in the Technical Requirements for Site
Remediation rules, N.J.A.C. 7:26E; and

9. Obtain and comply with all permits necessary for the remediation.

(b) A person responsible for conducting the remediation who has been conducting the
remediation without a licensed site remediation professional prior to May 7, 2012 and is required
to conduct the remediation using a licensed site remediation professional as of the effective date
of this chapter shall comply with (a) above.

7:26C-2.4 (Repealed)

7:26C-2.5 Record retention

(a) The person responsible for conducting the remediation shall maintain and preserve all
data, documents and information concerning remediation of a contaminated site, including, but
not limited to, technical records and contractual documents, and raw sampling and monitoring
data, whether or not the data and information, including technical records and contractual
documents, were developed by the licensed site remediation professional or that person’s
divisions, employees, agents, accountants, contractors, or attorneys, that relate in any way to the
contamination at the site.

(b) Upon the receipt of a written request from the Department, the person responsible for
conducting the remediation shall submit to the Department all data and information, including
technical records and contractual documents concerning contamination at the site, including raw
sampling and monitoring data, whether or not such data and information were developed as part
of the remediation. The person responsible for conducting the remediation may reserve its right
to assert a privilege regarding such documents, except that no claim of confidentiality or
privilege may be asserted with respect to any data related to site conditions, sampling or
monitoring.

(c) The person responsible for conducting the remediation shall submit one electronic copy

of all records referenced in (a) above, to the Department at the time of the issuance of a final
remediation document.
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SUBCHAPTER 3. REMEDIATION TIMEFRAMES AND EXTENSION REQUESTS
7:26C-3.1 Scope
(a) This subchapter contains provisions that specify the requirements for:

1. Complying with, and requesting an extension from, regulatory timeframes pursuant to
N.J.A.C. 7:26C-3.2;

2. Complying with mandatory remediation timeframes pursuant to N.J.A.C. 7:26C-3.3;

3. Complying with expedited site specific remediation timeframes pursuant to N.J.A.C.
7:26C-3.4; and

4. Requesting an extension of mandatory or site specific remediation timeframe pursuant
to N.J.A.C. 7:26C-3.5.

7:26C-3.2 Regulatory timeframes

(a) The person responsible for conducting the remediation who meets the criteria in N.J.A.C.
7:26C-1.4(a)1 through 5 shall comply with the regulatory timeframes established by all
applicable statutes, rules and guidance, including, but not limited to, the Underground Storage
Tank rules, N.J.A.C. 7:14B, the Industrial Site Recovery Act rules, N.J.A.C. 7:26B, the
Technical Requirements for Site Remediation rules, N.J.A.C. 7:26E and this chapter.

(b) The person responsible for conducting the remediation may request an extension of a
regulatory timeframe by complying with the following:

1. Complete a form, found on the Department’s website at
www.nj.gov/dep/srp/srra/forms, and submit the form to the address noted on the form no
later than 30 days prior to the end date of the regulatory timeframe. The following
information shall be included:

i. The end date of the regulatory timeframe;

ii. The amount of time beyond the end date of the regulatory timeframe needed to
complete the required work, but not in an amount that would exceed any mandatory
remediation timeframe in N.J.A.C. 7:26C-3.3 or an expedited site specific timeframe
established pursuant to N.J.A.C. 7:26C-3.4;

iii. A description of the cause or causes of the need for the extra time needed to
complete the work; and

iv. The steps taken to minimize the extra time needed to complete the work; and
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2. Submit any additional information the Department requests.

(c) The request for an extension of a regulatory timeframe submitted in accordance with (b)
above shall be deemed to be approved by the Department unless the Department notifies the
person in writing that the extension request is denied.

1. If the Department denies the extension request, the period between the date the
Department received the extension request and the date the Department denies the request
shall not be considered when determining whether the person responsible for conducting the
remediation is in compliance with any regulatory timeframe.

(d) If the person responsible for conducting the remediation expects to or has missed a
regulatory timeframe that may result in the person exceeding a mandatory remediation timeframe
as established in N.J.A.C. 7:26C-3.3, or an expedited site specific timeframe established pursuant
to N.J.A.C. 7:26C-3.4, the regulatory timeframe extension request shall not be deemed to be
approved pursuant to (c) above.

7:26C-3.3 Mandatory remediation timeframes

(a) The person responsible for conducting the remediation who meets the criteria in N.J.A.C.
7:26C-1.4(a)1 through 5 shall:

1. If required to conduct a preliminary assessment and site investigation pursuant to the
Industrial Site Recovery Act, N.J.S.A. 13:1K-6 et seq., or a site investigation pursuant to the
New Jersey Underground Storage of Hazardous Substances Act, N.J.S.A. 58:10A-21 et seq.,
submit the preliminary assessment and/or site investigation report, as applicable, within two
years from the later of the following dates:

i. March 1, 2010; or

ii. When the earliest of any of the events listed at N.J.A.C. 7:26C-2.2(a)1 through 6
occurs;

2. Submit the initial receptor evaluation report containing the information required by
N.J.A.C. 7:26E-1.12 through 1.16 known at the time the report is submitted within two years
from the later of the following dates:

i. March 1, 2010; or

ii. When the earliest of any of the events listed at N.J.A.C. 7:26C-2.2(a)1 through 6
occurs;

3. Initiate immediate environmental concern contaminant source control and submit an
Immediate Environmental Concern Contaminant Source Control Report, pursuant to the
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Technical Requirements for Site Remediation, at N.J.A.C. 7:26E-1.11, no later than two
years from the later of the following dates:

i. March 1, 2010; or

ii. The date the person was required to report the immediate environmental concern to
the Department pursuant to the Technical Requirements for Site Remediation rules, at
N.J.A.C. 7:26E-1.11,

4. Complete a remedial investigation for the delineation of light non-aqueous phase
liquid (LNAPL), initiate implementation of an LNAPL interim remedial measure, initiate
monitoring, and submit an LNAPL interim remedial measure report with a form available
from the Department’s website at www.nj.gov/dep/srp/srra/forms, pursuant to the Technical
Requirements for Site Remediation, at N.J.A.C. 7:26E-1.10, within two years from the later
of the following dates:

i. March 1, 2010; or

ii. The date the person identified the presence of LNAPL pursuant to N.J.A.C. 7:26E-
1.10;

5. Complete the remedial investigation of the contaminated site and submit the remedial
investigation report, with a form found on the Department’s website at
www.nj.gov/dep/srp/srra/forms, as described at N.J.A.C. 7:26E-1.6(a)1, by the date which is
two years after the date of the regulatory timeframes established pursuant to the Technical
Requirements for Site Remediation at N.J.A.C. 7:26E-4.10; and

6. Complete the remedial action of the contaminated site and submit the remedial action
report, with a form found on the Department’s website at www.nj.gov/dep/srp/srra/forms, as
described at N.J.A.C. 7:26E-1.6(a)1, by the date which is two years after the date of the
regulatory timeframes established pursuant to the Technical Requirements for Site
Remediation at N.J.A.C. 7:26E-5.8.

(b) The timeframes set forth in (a) above shall not be extended based on the fact that a person
other than the person who initiated the remediation assumes responsibility for the remediation
pursuant to N.J.A.C. 7:26C-2.2.

(c) When the Department determines that a person responsible for conducting the
remediation has failed to meet a mandatory remediation timeframe, that person shall become
subject to direct oversight of the Department pursuant to the Site Remediation Reform Act,
N.J.S.A. 58:10C-27, for the site, area of concern or condition to which the mandatory
remediation timeframe applies.

(d) A person responsible for conducting the remediation may request an extension of a
mandatory remediation timeframe pursuant to N.J.A.C. 7:26C-3.5.
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7:26C-3.4 Expedited site specific remediation timeframes

(a) The Department may establish an expedited site specific remediation timeframe that shall
apply to a particular site, based upon the following criteria:

1. The risk to the public health and safety, or to the environment; and
2. The compliance history of the person responsible for conducting the remediation.

(b) The Department shall notify in writing the person responsible for conducting the
remediation when the Department has established an expedited site specific remediation
timeframe for a site for which the person is responsible for conducting the remediation.

(c) The person responsible for conducting the remediation shall comply with every expedited
site specific remediation timeframe.

(d) When the Department determines that a person responsible for conducting the
remediation has failed to meet an expedited site specific remediation timeframe, that person shall
be subject to the direct oversight pursuant to the Site Remediation Reform Act, N.J.S.A. 58:10C-
27, for the site, area of concern or condition to which the expedited site specific remediation
timeframe applies.

(e) A person responsible for conducting the remediation may request an extension of an
expedited site specific remediation timeframe pursuant to N.J.A.C. 7:26C-3.5.

7:26C-3.5 Extension of a mandatory or an expedited site specific remediation timeframe

(a) The person responsible for conducting the remediation who wants an extension from the
mandatory or expedited site specific remediation timeframe shall request an extension of a
timeframe as follows:

1. The person shall provide a written rationale for the request in a completed form found
on the Department’s website at www.nj.gov/dep/srp/srra/forms and submit the form to the
Department at the address noted on the form no later than 60 days prior to the end date of the
mandatory remediation timeframe or the expedited site specific remediation timeframe. The
following information shall be included:

i. The end date of the mandatory remediation timeframe or the expedited site specific
remediation timeframe;

ii. The amount of time beyond the end date of the mandatory remediation timeframe

or the expedited site specific remediation timeframe needed to complete the required
work;
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iii. A description of the cause or causes for the extra time needed to complete the
work; and

iv. The steps taken to minimize the extra time needed to complete the work; and
2. The person shall provide any other information the Department requests.

(b) The person responsible for conducting the remediation shall continue any remediation
during the time that the Department reviews the extension request submitted pursuant to (a)
above, unless the Department directs otherwise.

(c) An extension request submitted pursuant to (a) above shall be deemed to be granted in the
following circumstances with limitations as indicated:

1. A delay by the Department in reviewing or granting a permit or required submittal,
provided that:

i. The person responsible for conducting the remediation timely filed a technically
and administratively complete permit application or submittal; and

ii. The period of extension shall equal the actual duration of the delay; or

2. A delay in the provision of Federal or state funding for remediation, provided that the
person responsible for conducting the remediation timely filed a technically and
administratively complete application for funding and that the period of extension shall equal
the actual duration of the delay.

(d) The Department may grant an extension of a mandatory remediation timeframe or of an
expedited site specific timeframe by granting the approval in writing if appropriate and adequate
rationale has been provided pursuant to (a) above and when an extension is needed as a result of
the following:

1. A delay in obtaining access to property in accordance with N.J.A.C. 7:26C-8, provided
that the person responsible for conducting the remediation demonstrates that good faith
efforts have been undertaken to gain access, access has not been granted by the property
owner, and, after good faith efforts have been exhausted, a complaint was filed in the
Superior Court to gain access;

2. Other site-specific circumstances that may warrant an extension, as the Department
may determine, including but not limited to:

i. On-going litigation, the outcome of which will have a direct bearing on the person’s
ability to meet the mandatory remediation or expedited site specific timeframe;
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ii. The fact that the person is an owner of a small business who can demonstrate to the
Department’s satisfaction that he or she does not have sufficient monetary resources to
meet the mandatory remediation or expedited site specific timeframe; or
3. Other circumstances beyond the control of the person responsible for conducting the

remediation, such as fire, flood, riot, or strike.
SUBCHAPTER 4. FEES AND OVERSIGHT COSTS
7:26C-4.1 Scope

(a) This subchapter contains provisions that specify the requirements for:

1. The formula the Department uses to calculate the annual remediation fee for the person
responsible for conducting the remediation, pursuant to N.J.A.C. 7:26C-4.2;

2. The payment of an annual remediation fee for the person responsible for conducting
the remediation that is subject to N.J.A.C. 7:26C-2.3, pursuant to N.J.A.C. 7:26C-4.3;

3. The payment of the applicable individual document review fees for the person
responsible for conducting the remediation, pursuant to N.J.A.C. 7:26C-4.4;

4. The formula the Department uses to calculate the remedial action permit fees for the
person responsible for permit fees pursuant to N.J.A.C. 7:26C-4.5;

5. The payment of remedial action permit fees, pursuant to N.J.A.C. 7:26C-4.6;

6. The methodology the Department uses to calculate its costs in overseeing remediation
and the payment of those costs, pursuant to N.J.A.C. 7:26C-4.7;

7. The procedures by which a person may request a review of an oversight cost invoice
from the Department, pursuant to N.J.A.C. 7:26C-4.8;

8. How a person is to make payments to the Department of the fees and costs in this
subchapter, pursuant to N.J.A.C. 7:26C-4.9; and

9. The procedures for a person to apply for the application of the 7.5 percent cap on fees
and costs applicable in this subchapter, pursuant to N.J.A.C. 7:26C-4.10.

(b) The fees to be paid by a person conducting a linear construction project are set forth at
N.J.A.C. 7:26C-16.3.
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7:26C-4.2 Annual remediation fee formula

(a) The Department shall calculate the annual remediation fee in accordance with (b) below
and assess the annual remediation fee in accordance with N.J.A.C. 7:26C-4.3.

(b) The Department shall calculate annual remediation fees for the upcoming State fiscal year
as of the December 1 that precedes the upcoming State fiscal year as follows:

1. Utilizing the information contained in the annual budget submission to the Department
of Treasury for the upcoming fiscal year, the Department shall set its Site Remediation
Reform Act Program budget by determining the dollar amount needed to accomplish all tasks
associated with administering the Site Remediation Reform Act. The Department shall not
include in its Site Remediation Reform Act Program budget any costs associated with any
other program area within the Department's Site Remediation Program that is funded by a
source outside of the Site Remediation Reform Act Program budget.

2. The Department shall calculate the percentage of its Site Remediation Reform Act
Program budget that shall be offset by the collection of contaminated area of concern fees
and contaminated media fees by multiplying the total Site Remediation Reform Act Program
budget by:

I. Sixty-five percent, which shall be the total amount of revenue that is to be collected
through the assessment of contaminated area of concern fees; and

ii. Thirty-five percent, which shall be the total amount of revenue that is to be
collected through the assessment of contaminated media fees.

3. The Department shall calculate the base contaminated area of concern fee by dividing
the total contaminated area of concern revenue calculated pursuant to (b)2i above by either:

i. The number of contaminated areas of concern reported to the Department
pursuant to N.J.A.C. 7:26C-4.3(a) in the previous calendar year; or

ii. Where the number of contaminated areas of concern is, in the Department’s
opinion, underreported such that the resultant fee calculated pursuant to (b)4 below
would result in an unnecessarily elevated base contaminated area of concern fee, the
estimated total number of contaminated areas of concern for each category defined in
(b)4 below. The estimated total number of contaminated areas of concern for each
category shall be determined based on the information available to the Department
regarding the number of sites undergoing remediation in the previous calendar year.

4. Using the base contaminated area of concern fee calculated in (b)3 above, the
Department shall establish the contaminated area of concern fee for each of the four
Categories described below as follows:

i. Category 1. The fee for category 1 is the base fee. This category applies where:
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(1) There are zero or one areas of concern, and there are no contaminated
regulated underground storage tanks;

(2) Historic fill is the only contaminated area of concern; or

(3) The number of contaminated areas of concern has not been determined based
on the information known at the time the fee is calculated;

ii. Category 2: The fee for category 2 is two times the base fee. This category applies
where:

(1) There are two through 10 contaminated areas of concern; or
(2) The areas of concern are limited to any number of contaminated regulated
underground storage tanks except a single regulated heating oil tank system, and there

are no other contaminated areas of concern;

iii. Category 3: The fee for category 3 is 11 times the base fee. This category
applies where:

(1) There are 11 through 20 contaminated areas of concern;

(2) There are 11 through 20 contaminated areas of concern, at least one of which
is a contaminated regulated underground storage tank area of concern; or

(3) There is at least one sanitary landfill area of concern, whether by itself or with
any other contaminated areas of concern; and

iv. Category 4: The fee for category 4 is 22 times the base fee. This category applies
where:

(1) There are more than 20 contaminated areas of concern; or

(2) There are more than 20 contaminated areas of concern, at least one of which is
a contaminated regulated underground storage tank area of concern;

5. The Department shall calculate the contaminated media fee by dividing the total
contaminated media revenue calculated pursuant to (b)2ii above by either:

i.  The number of contaminated media reported to the Department pursuant to
N.J.A.C. 7:26C-4.3(a) in the previous calendar year; or

ii. Where the number of contaminated media is, in the Department’s opinion,

underreported such that the resultant fee calculated pursuant to (b)6 below would result in
an unnecessarily elevated base contaminated media fee, the estimated total number of
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contaminated media for each media type defined in (b)6 below shall be determined based
on the information available to the Department regarding the number of sites and the
number of contaminated media; and

6. For the purposes of calculating the contaminated media fee, contaminated media
means any or all of the following:

i. Contaminated ground water;
ii. Contaminated sediment; and

iii. Contaminated ground water contaminated above a Surface Water Quality
Standard as defined in N.J.A.C. 7:9B that is migrating into surface water.

(c) Each year, the Department shall prepare an Annual Site Remediation Reform Act
Program Fee Calculation Report based on the prior calendar year data, including the information
contained in the annual budget submission to the Department of the Treasury, and the numbers
of contaminated areas of concern and of contaminated media, the base contaminated area of
concern fee, the contaminated area of concern fee for each of the four categories described at
N.J.A.C. 7:26C-4.2(b)4, and the contaminated media fee that shall be due and payable for that
calendar year. Beginning March 2013 and each March thereafter, the Department shall publish
in the New Jersey Register a notice that includes a summary of the report and its Site
Remediation Reform Act Program budget. The Department shall also post this report on its
website at www.nj.gov/dep/srp/fees.

7:26C-4.3 Annual remediation fee

(a) Except as provided in (i) below, the person responsible for conducting the remediation
that is subject to N.J.A.C. 7:26C-2.3 shall submit the applicable annual remediation fee to the
Department pursuant to this section.

1. A person subject to this section shall pay a nonrefundable annual remediation fee,
which shall be the sum of the applicable contaminated area of concern fee and the total
contaminated media fee. The person shall use the description of the categories at N.J.A.C.
7:26C-4.2(b)4 to determine the applicable contaminated area of concern category and the
description of contaminated media at N.J.A.C. 7:26C-4.2(b)6 to determine the number of
contaminated media at the site.

2. Until the first day of the State fiscal year following the Department’s publication of
the first Annual Site Remediation Reform Act Program Fee Calculation Report in accordance
with N.J.A.C. 7:26-4.2(c), the person responsible for conducting the remediation shall pay an
annual remediation fee, which shall be calculated by multiplying the number of contaminated
media by $1,400, and adding to the resultant dollar amount the fee listed at (a)2 i through iv
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below, for the applicable contaminated area of concern category as determined pursuant to
N.J.A.C. 7:26C-4.2(b):

i. Category 1: $450;
ii. Category 2:  $900;
iii. Category 3:  $5,000; and
iv. Category 4:  $9,500.
3. Except as provided in (a)4 and 7 below, each person responsible for conducting the
remediation shall submit the first annual remediation fee and a completed Annual
Remediation Fee Reporting form, found on the Department's website at

www.nj.gov/dep/srp/srra/forms, to the address noted on the form upon the earliest of the
following:

i. The submittal of a preliminary assessment report;
ii. The submittal of a site investigation report;
iii. The submittal of the first remedial phase document; or

iv. Forty-five days after the date the person responsible for conducting the
remediation is required to submit the notification required pursuant to N.J.A.C. 7:26C-
2.3(a)2;

4. The person responsible for conducting the remediation who was conducting the
remediation without a licensed site remediation professional prior to May 7, 2012 and who is
continuing on or after that date to conduct the remediation using a licensed site remediation
professional shall submit the annual remediation fee, and the appropriate form found on the
Department's website at www.nj.gov/dep/srp/srra/forms, as follows:

i. The first annual remediation fee shall be due on or before June 20, 2012, and the
amount shall be based on the county in which the site is located as indicated in lines 1
through 4 of Table 4-1 below, as follows:

(1) Each person whose site is located in Hudson, Middlesex and Monmouth
counties shall pay the amount indicated on line 1 of Table 4-1 below;

(2) Each person whose site is located in Atlantic, Hunterdon, Morris, Passaic and
Union counties shall pay the amount indicated on line 2 of Table 4-1 below;

(3) Each person whose site is located in Cape May, Cumberland, Gloucester,

Mercer, Ocean, Salem, Somerset, Sussex and Warren counties or out-of-State shall
pay the amount indicated on line 3 of Table 4-1 below; and
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(4) Each person whose site is located in Bergen, Burlington, Camden or Essex
counties shall pay the amount indicated on line 4 of Table 4-1 below;

ii. The second annual remediation fee:

(1) Shall be due based on the county in which the site is located as indicated in
lines 1 through 4 of Table 4-1 below, as follows:

(A) On September 1, 2012 for each person whose site is located in Hudson,
Middlesex and Monmouth counties;

(B) On December 1, 2012 for each person whose site is located in Atlantic,
Hunterdon, Morris, Passaic and Union counties;

(C) On March 1, 2013 for each person whose site is located in Cape May,
Cumberland, Gloucester, Mercer, Ocean, Salem, Somerset, Sussex and Warren
counties or out-of-State; and

(D) On June 1, 2013 for each person whose site is located in Bergen,
Burlington, Camden or Essex counties; and

(2) Shall be the full amount as indicated on line 4 of Table 4-1 below, irrespective
of the county in which the site is located;

iii. If the site is located in more than one county, the date that the annual remediation
fee is due shall be based on the county that appears first in Table 4-1 below; and

iv. Where the columns in Table 4-1 specify the following:

(1) Column I specifies the county in which the site is located;

(2) Column 11 specifies the fee amount due that all persons responsible for
conducting the remediation who meet the criteria in (a)4i shall pay, calculated as the
pro-rated percentage of the annual remediation fee based on the assigned anniversary
month (for example, if the assigned anniversary month is September, the pro-rated
percentage is 25 percent, June to September);

(3) Column I11 specifies the number of contaminated media at the site;

(4) Columns IV through VII specify the specific dollar amount (rounded to the
nearest dollar) the person responsible for conducting the remediation owes based on
category and number of contaminated media at the site;

(5) Column VIII specifies the date that the second and subsequent annual
remediation fee shall be due.
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Table 4-1
Initial Fee Amount By Category Full Fee Due
V. 0-1 V. 2-10 VI. 11-20 VIl >21
Contaminated | Contaminated | Contaminated | Contaminated | VIIl. Anniversary Date
II. Fee Amount | IIl. Number of Areas of Areas of Areas of Areas of for Second and
1. County of Origin Due June 20, Contaminated Concern Concern Concern Concern Subsequent Annual
of Site 2012 Media Cat. 1 Cat. 2 Cat. 3 Cat. 4 Remediation Fees
No Contaminated
Media $ 1131 $ 2251 $ 1,250 | $ 2,375
25% of Full 1 Contaminated
1. Hudson, Annual Media $ 463]'s 575 | 1,600 |$ 2,705 | September1, 2012
Middlesex, - - and each September 1
Monmouth Remediation 2 Contamlnated thereafter
Fee Media $ 813 $ 9251 $ 1,950 ] % 3,075
3 Contaminated
Media $ 1,163 1 $ 12751 $ 2,300 | $ 3,425
No Contaminated
Media $ 2251 $ 450 | $ 2,500 | $ 4,750
X 50% of Full 1 Contaminated
2. Allantic, = Annual Media $ o25|s  1150]s  3200]s 5450 |PeCeMPer L, 2012and
Hunterdon, Morris, . - each December 1
Passaic. Union Remediation 2 Contamlnated thereafter
’ Fee Media $ 16251 % 1,850 | $ 3,900 | $ 6,150
3 Contaminated
Media $ 23251 % 2,550 | $ 4,600 | $ 6,850
No Contaminated
3. Cape May, Media $ 338]$ 675 ] $ 3,750 | $ 7,125
Cumberland, 75% of Full 1 Contaminated
Gloucester, Mercer, Annual Media $ 1,388 | 1,725 $ 4,800 | $ 8,175 March 1, 2013 and
L - each March 1
Ocean, Salem, Remediation 2 Contaminated thereafter
Somerset, Sussex, Fee Media $ 24381 ¢ 2,775 1 $ 5,850 | $ 9,225
Warren, Out-of-State 3 Contaminated
Media $ 3,488 1] % 3,825] % 6,900 | $ 10,275
No Contaminated
Media $ 450 | $ 900 | $ 5,000 | $ 9,500
100% of Full 1 Contaminated
‘é‘urﬁsgi’s:' Camden Annual Media $ 1,850 | $ 2,300 | $ 6,400 |$ 10,900 |3une 1, 2013 and each
Essex ' " | Remediation 2 Contamlnated June 1 thereafter
Fee Media $ 3,250] $ 3,700 | $ 7,800 | $ 12,300
3 Contaminated
Media $ 4,650 | $ 5,100 | $ 9,200 | $ 13,700

5. For each subsequent year, the person responsible for conducting the remediation shall
pay an annual remediation fee in response to a Department invoice as follows:

i. For a person paying the fee pursuant to (a)3 above, on the anniversary date of the
first year that the annual remediation fee was submitted; or

ii. For a person paying the fee pursuant to (a)4 above, on the month and day indicated
in Column VIII of Table 4-1 above;

6. If a person responsible for conducting the remediation does not submit the initial
annual remediation fee pursuant to (a)3 or (a)4 above by the time the subsequent year's
annual remediation fee is due pursuant to (a)4 above, and does not provide any information
required in N.J.A.C. 7:26E-4.2(b)3 and (b)5 so that the Department cannot otherwise
calculate the annual remediation fee, that person shall:

i. For each year the Department is not able to calculate the annual remediation fee,
pay the applicable Category 2 annual remediation fee as amended annually pursuant to
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N.J.A.C. 7:26C-4.2(c) until that person provides the information required by N.J.A.C.
7:26E-4.2(b)3 and (b)5; and

ii. On the anniversary date subsequent to the year in which the information is
provided, the person responsible for conducting the remediation shall pay:

(1) The correct annual remediation fee for the applicable category and number of
contaminated media; and

(2) The difference between the correct annual remediation fee for the applicable
category and number of contaminated media and the Category 2 fee for each year the
Category 2 fee was paid; and

7. Any governmental entity that is not liable under N.J.S.A. 58:10-23.11g.d(4) shall pay
an annual remediation fee determined pursuant to N.J.A.C. 7:26C-4.2(b) for any 12 month
period during which the governmental entity performs any type of remediation as defined
pursuant to the Technical Requirements for Site Remediation at N.J.A.C. 7:26E-1.8, within
45 days of commencing remediation pursuant to the following:

i. The date on which the governmental entity pays the first annual remediation fee
becomes that governmental entity’s anniversary date on which each subsequent annual
remediation fee shall be due;

ii. If the governmental entity determines to stop remediation for any reason, the
governmental entity shall notify the Department 90 days prior to the governmental
entity’s anniversary date and shall not be required to pay subsequent annual remediation
fees until such time as the governmental entity determines to resume remediation; and

iii. When the governmental entity determines to resume remediation, the
governmental entity shall notify the Department, and shall determine the annual
remediation fee pursuant to N.J.A.C. 7:26C-4.2(b); the date of this notification shall
become the governmental entity’s new anniversary date.

(b) Except as provided in (c) below, the person responsible for conducting the remediation
shall identify all contaminated areas of concern individually and shall not combine contaminated
areas of concern or contaminated media for the purpose of determining the amount of the annual
remediation fee.

(c) Where a public entity, or a non-profit organization that meets the definition set forth at 26
U.S.C. 8501(c)3, is the person responsible for conducting the remediation of a brownfield
development area, the person responsible for conducting the remediation shall pay an annual
remediation fee in an amount that equals the sum of the applicable contaminated area of concern
fee and the total contaminated media fee as may be amended pursuant to N.J.A.C. 7:26C-4.2(c),
except that, regardless of the number of sites within each brownfield development area:

1. The entire brownfield development area may be considered as a single site; and
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2. The total contaminated media fee shall be calculated by determining the number of
contaminated media, listed at N.J.A.C. 7:26C-4.2(b)6i through iii, that are present across the
entire brownfield development area, rather than for each site within the brownfield
development area.

(d) The person responsible for conducting the remediation that receives a response action
outcome for a contaminated area of concern or a contaminated medium, but other contaminated
areas of concern or contaminated media remain at the site, may request an adjusted annual
remediation fee by submitting a new form, found on the Department's website at
www.nj.gov/dep/srp/srra/forms, at least 90 days prior to the annual remediation fee anniversary
date described at (a)5 above. Information to be supplied by filling out the form includes:

1. The site name and location;
2. Information concerning a fee billing contact;
3. The applicable category fee and the subtotal category fee;

4. The applicable contaminated media fee(s), the subtotal of the contaminated media
fee(s) and the total fee paid which is the sum of the category fee and the applicable
contaminated media fee(s);

5. A list of the contaminated areas of concern;

6. The name and contact information for the person responsible for conducting the
remediation and the Licensed Site Remediation Professional remediating the site; and

7. The signatures and certifications of the person responsible for conducting the
remediation and the Licensed Site Remediation Professional.

(e) The person responsible for conducting the remediation that discovers any additional
contaminated areas of concern or contaminated media shall submit a new annual remediation fee
and a form, found on the Department's website at www.nj.gov/dep/srp/srra/forms, as described in
(d) above, at least 90 days prior to the annual remediation fee anniversary date described at (a)5
above. If the Department determines that any additional contaminated areas of concern are
present at a site, the Department shall increase the next annual remediation fee, if the new total
number of contaminated areas of concern changes the fee category in (b)3, above. If the
Department determines that any additional contaminated media are present at a site, the
Department shall increase the next annual remediation fee for each additional contaminated
medium listed at N.J.A.C. 7:26C-4.2(b)6.

(F) The person responsible for conducting the remediation shall continue to pay an annual
remediation fee to the Department until a final remediation document is on file for all of the
contaminated areas of concern and contaminated media at the site with the Department.
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(9) When a portion or a condition of the remediation becomes subject to direct oversight
pursuant to N.J.S.A. 58:10C-27, the person responsible for conducting the remediation shall pay
the annual remediation fee every year and the Department's oversight costs pursuant to N.J.A.C.
7:26C-4.7.

(h) When the entire remediation becomes subject to direct oversight pursuant to N.J.S.A.
58:10C-27, the person responsible for conducting the remediation shall continue to pay the
annual remediation fee until it submits its next remedial phase document to the Department and
from that point on, shall only pay the Department's oversight costs pursuant to N.J.A.C. 7:26C-
4.7 as long as the entire remediation is in direct oversight.

(1) The person responsible for conducting the remediation does not have to pay the annual
remediation fee in the following circumstances:

1. Upon receipt of notice from the Department that it has assigned a full time case
manager to the entire site;

2. If that person is remediating a child care center; or

3. If that person is the owner or operator of an unregulated heating oil tank system.

7:26C-4.4 Individual document review fees

(a) The person responsible for conducting the remediation shall submit to the Department, at
the address noted on the appropriate document submission form or questionnaire, provided by
the Department at www.nj.gov/dep/srp/srra/forms, the applicable nonrefundable document
review fee pursuant to this section each time that the person submits any of the following
documents to the Department unless the person is subject to an annual remediation fee:

1. Remedial action report for unregulated heating oil tank system $400.00;

2. Re-issuance of no further action letter for unregulated heating $100.00;
oil tank system

3. Biennial certification, unless the person responsible for $375.00;
conducting the remediation has a remedial action permit that covers
the biennial certification
4. Child care center renewal certification $225.00; and
5. Confidentiality claim $500.00
(b) If the person responsible for conducting the remediation does not submit a document

review fee with a document pursuant to this section, the Department will not review, or
otherwise process, the submitted document.
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(c) The person responsible for conducting the remediation shall pay a $350.00 fee for a
discharge to ground water proposal.

(d) The person responsible for conducting the remediation who is remediating a discharge
from an unregulated heating oil tank system shall pay a $400.00 fee for an on-scene coordinator
discharge authorization pursuant to N.J.A.C. 7:26C-13.5(b)3.

7:26C-4.5 Remedial action permit fee formula

(a) The Department shall annually calculate remedial action permit fees for the remedial
action permit types and activities listed at (b) below in accordance with (c) below.

(b) The Department shall annually calculate the remedial action permit fee for the upcoming
State fiscal year, as of the December 1 that precedes the upcoming State fiscal year, for the
following remedial action permit types and activities:

1. Remedial action permit types include:
i. Deed notice with no engineering control;
ii. Deed notice with engineering control(s);
iii. Natural attenuation ground water remedial action; and
iv. Any other ground water remedial action;

2. Remedial action permit fee activities include:

i. Reviewing the remedial action permit application and issuing the remedial action
permit;

ii. Modifying the remedial action permit;
iii. Transferring the remedial action permit; and
iv. Terminating the remedial action permit;
(c) The Department shall determine the annual remedial action permit fee by:
1. Calculating the average number of hours required by permit program staff to

accomplish the activities at (b)2 above for each remedial action permit type at (b)1 above;
and
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2. Multiplying the average number of hours calculated pursuant to (c)1 above by the
remedial action permit program staff hourly rate derived pursuant to (d) below to derive the
annual remedial action permit fee for each type of remedial action permit.

(d) The Department shall calculate the remedial action permit program staff hourly rate for
the upcoming State fiscal year as of the December 1 that precedes the upcoming State fiscal year
as follows:

AS +FB +IC + OE
BH

Hourly Rate =

Where:

AS = The average annual salary of the program staff full time equivalents directly
assigned to the activity, plus a component that reflects the salaries for program overhead
staff who perform functions related to the fee activity. To calculate the overhead
component of AS, the Department divides the number of program staff full time
equivalents directly assigned to the activity by the total number of program staff full time
equivalents, and the resulting percentage is multiplied by the program overhead staff
salaries. To calculate AS, these two components are then added together.

FB = The fringe benefit rate, which represents the Department's charges for the following
benefits: pension, health benefits including prescription drug and dental care program,
workers compensation, unemployment insurance, temporary disability insurance, unused
sick leave, FICA and Medicare. The fringe benefit rate is developed by the Department of
the Treasury's Office of Management and Budget (OMB). OMB negotiates the rate with
the United States Department of Health and Human Services on an annual basis. The rate
is used by all State agencies for estimating and computing actual charges for fringe
benefit costs related to Federal, dedicated and non-State funded programs

IC = The indirect costs, which are those costs incurred for a common or joint purpose,
benefiting more than one objective and not readily assignable to the cost objective
specifically benefited without effort disproportionate to the result achieved. Indirect costs
consist of Department management salaries and operating expenses, program indirect
salaries and related expenses (personnel, fiscal and general support staff), building rent
and the Department allocation of indirect costs listed in the Statewide Allocation Plan
prepared annually by the State Department of the Treasury. Indirect costs do not include
the salaries for program overhead staff and direct support personnel. Indirect costs
involve a rate negotiated annually between the Department and the U.S. Environmental
Protection Agency that is multiplied by the sum of AS and FB.

OE = The average annual operational expenses attributable to a program staff full time
equivalent directly assigned to the activity. Operating expenses include costs incurred in
connection with the program for such items as postage, telephone, training, travel,
supplies, equipment maintenance, vehicle maintenance and data system management
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(internal systems such as the New Jersey Environmental Management System (NJEMS)
and external mainframe applications through the Office of Information Technology).

BH =1,428. The billable hours, which is the average number of hours each program staff
full time equivalent directly assigned to the activity spends annually performing activities
for which fees are assessed, and is determined by starting with the total number of days in
the calendar year, 365. Then weekends and holidays are subtracted. This figure is further
reduced by subtracting days for an average number of used employee leave time
(vacation, sick and administrative leave days). Finally, the figure is adjusted by
subtracting days for training and other non-billable staff time (such as medical
surveillance, time sheet preparation, staff meetings, and other general functions). This
results in 204 working days annually that can be allocated to specific objectives.

(e) Each year, the Department shall include in the Annual Site Remediation Reform Act
Program Fee Calculation Report that it prepares pursuant to N.J.A.C. 7:26C-4.2(c), the factors
used to calculate the remedial action permit fee for each remedial action permit activity.

7:26C-4.6 Payment of Remedial action permit fees

(a) Until the first day of the State fiscal year following the Department’s publication of the
first Annual Site Remediation Reform Act Program Fee Calculation Report pursuant to N.J.A.C.
7:26C-4.2(c), the permittee shall submit to the Department the applicable remedial action permit
activity fees pursuant to the following table. Thereafter, the permittee shall pay the applicable
remedial action permit activity fees as published in the Annual Site Remediation Reform Act
Program Fee Calculation Report:

Ground Water -

Natural Ground Water -

Attenuation Active System
Remedial Action Soil Remedial Remedial Action Remedial Action
Permit Fees Action Permit Permit Permit
Remedial Action Permit $600.00 $300.00 $1,000.00
Application Fee
Remedial Action Permit $400.00 $600.00 $800.00
Modification Fee
Remedial Action Permit $300.00 $300.00 $300.00
Transfer Fee
Remedial Action Permit $600.00 $800.00 $1,000.00

Termination Fee
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(b) Until the first day of the State fiscal year following the Department’s publication of the
first Annual Site Remediation Reform Act Program Fee Calculation Report pursuant to N.J.A.C.
7:26C-4.2(c) and 4.5(e), the permittee shall pay an annual remedial action permit fee in response
to a Department invoice, on the anniversary date of the Department issuing the remedial action
permit, as follows. Thereafter, the permittee shall pay the annual remedial action permit fee as
published in the Annual Site Remediation Reform Act Program Fee Calculation Report:

1. The annual soil remedial action permit fee for a remedial action:
i. With a deed notice without engineering controls: $300.00; and
ii. With a deed notice and engineering controls: $320.00.

2. The annual ground water remedial action permit fee:

i. For a natural attenuation remedial action: $550.00; and

ii. For any other ground water remedial action: $650.00.

7:26C-4.7 Oversight costs
(a) The person responsible for conducting the remediation shall pay the Department's
oversight costs pursuant to this section whenever the Department assesses those costs against the
person responsible for conducting the remediation that is subject to any of the following
circumstances:
1. The provisions of N.J.A.C. 7:26C-2.3(a)3i;

2. The Department assigns a case manager pursuant to the criteria in the Site Remediation
Reform Act at N.J.S.A. 58:10C-21b or c; or

3. The provisions of N.J.A.C. 7:26C-4.3(i)1 or 2.

(b) The person responsible for conducting the remediation shall pay the Department’s
oversight costs by the date indicated on the invoice for the Department’s oversight costs.

(c) The Department shall include the following information on the bill for the Department’s
oversight costs referenced in (b) above:

1. The case Program Interest ID and associated Job Code(s);

2. The name of each staff member performing work on the site during the respective two
week pay period, with a work activity description;

3. The number of hours spent by each staff member working on the site; and
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4. The dollar amount of the oversight costs calculated pursuant to (e) below.

(d) The Department shall send a bill based on the formula in (e) below to the designated fee
billing contact for the person responsible for conducting the remediation periodically throughout
the remediation.

(e) The Department shall calculate its oversight costs based upon the following:
OC=DPC +IPC +E;
DPC = (CH)*(HSR)*(1 + SAR)*(1 + FBC);
IPC = (CH)*(HSR)*(IPCRF)
Where:
OC = oversight costs
DPC = direct program costs, where:

CH = The number of coded hours, which represents the sum of hours each Departmental
employee has coded to the site specific job number. Actual hours for all Departmental
employees including without limitation case managers, geologists, technical coordinators,
samplers, inspectors, supervisors, section chiefs, and bureau chiefs using the site-specific
job number, shall be included in the formula calculations;

HSR = The hourly salary rate, which is an employee's annual salary divided by the
number of working hours in a year (1,820 hours);

SAR = The salary additive rate, which represents the prorated percentage of charges
attributable to each Department employee’s reimbursable "down time" salary expenses.
Reimbursable "down time" expenses includes costs for vacation time, administrative
leave, compensatory time, sick leave, holiday time, emergency or early closing, jury duty,
absent with pay, convention, injury in the line of duty (SLI), military allowance with pay,
union negotiating sessions, lost time on first day of injury, counseling employee advisory
service, union business activities, grievances/hearings/Department conferences, civil
service examinations, absent with pay in lieu of working holiday, and workers'
compensation/SLI. The calculation for the salary additive rate is the sum of the
reimbursable "down time" expenses divided by the net Department regular salary for a
given fiscal year. The net Department regular salary cost is calculated by subtracting the
Department employees' reimbursable "down time" expenses from the Department's
regular salary; and

FBC = The fringe benefit rate, which represents the Department's charges for the

following benefits: pension, health benefits including prescription drug and dental care
program, workers compensation, unemployment insurance, temporary disability
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insurance, unused sick leave, FICA and Medicare. The fringe benefit rate is developed by
the Department of the Treasury's Office of Management and Budget (OMB). OMB
negotiates the rate with the United States Department of Health and Human Services on
an annual basis. The rate is used by all State agencies for estimating and computing
actual charges for fringe benefit costs related to Federal, dedicated and non-State funded
programs; and

IPC = Indirect program costs, where:

IPCRF = The indirect program cost rate factor, which represents the rate which has been
developed for the recovery of indirect program costs in Site Remediation. This indirect
rate is developed by the Department on an annual basis in accordance with the applicable
New Jersey Department of Treasury OMB Circular Letters and the Federal OMB
Circular A-87, "Cost Principles for State and Local Governments"” (2 CFR Part 225); and

The methodology for computing the indirect program cost rate involves the following
basic processes:

Identification of Site Remediation expenditures that cannot be assigned directly to a
specific Site Remediation cost objective. These expenditures include indirect labor
coded as such by employees, and approved by supervisors, on their timesheets. Also
included are expenses such as the Site Remediation's proportionate share of costs
associated with upper management offices, and individual costs such as rent, general
equipment use charges, office supplies, training, etc. that cannot be identified to a
specific Site Remediation cost objective;

Site Remediation indirect expenditures identified above are adjusted for any expenses
not allowed by the Federal Cost Principles such as interest expense;

The adjusted Site Remediation’s indirect expenditures are then reduced by the amount
of any funds received by the Program from Federal Grants or New Jersey State Fee
Reimbursements; and

The resulting total unreimbursed Site Remediation indirect expenditures is then
divided by the total unreimbursed Site Remediation direct labor expenditures to arrive
at the indirect program cost rate.
E = expenses, which includes non-salary direct costs specific to the site such as sampling,
analytical, equipment, or supply costs, contractor expenses, and Emergency Response
overtime hours. These costs are not subject to additive, fringe, or indirect multipliers.
() The person responsible for conducting the remediation:

1. Is exempt from paying the indirect program costs if the person is responsible for
conducting the remediation of discharged substances at their primary residence; or
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2. May be exempt prospectively from paying the indirect program costs if:

i. The person meets the criteria in the Developer Certification form in Appendix A of
this chapter and submits the completed form to the Department to the address in N.J.A.C.
7:26C-1.6(a); and

ii. The person requests a statutory exemption pursuant to N.J.S.A. 58:10B-2.1 from
the obligation to reimburse the Department for its indirect costs, by following the
procedures in (g), below.

(9) To request the prospective application of the statutory exemption for which the person
qualifies pursuant to (f)2 above, the person responsible for conducting the remediation shall
submit the following to the Department within 60 calendar days after the person initiates
remediation at the site or area of concern:

1. An executed Developer Certification, found in Appendix A of this chapter, that
establishes that that person is neither:

i. The owner or operator of an industrial establishment or any other person required
to perform remediation pursuant to the Industrial Site Recovery Act, N.J.S.A. 13:1K-6 et
seq., nor

ii. A discharger, or a person in any way responsible for a hazardous substance, or a
person otherwise liable for cleanup and removal costs pursuant to the Spill Compensation
and Control Act, N.J.S.A. 58:10-23.11g, and who does not have a defense to liability
pursuant to N.J.S.A. 58:10-23.11g.d; and

2. A form found on the Department's website at www.nj.gov/dep/srp/srra/forms, that
requires the person(s) completing the form to describe information concerning the acquisition
of the site and that person’s liability for the discharge at the site, including the name and
address of the site and the person responsible for conducting the remediation, that person’s
signature, when and how the person either acquired or plans to acquire the site, a statement
that the person exercised the appropriate due diligence at the site, the type of due diligence
the person conducted, when the discharge occurred, and that the person is not liable for the
discharge;

(h) When the Department determines that a person who has complied with (g) above meets
the statutory exemption, the Department shall calculate that person's prospective oversight costs,
beginning on the date of the requested exemption, using the following alternative oversight cost
formula; however, the Department may only offset any future costs by the exempted amount, and
shall not offset or pay any rebates of such costs prior to either the May 7, 2012 or the date the
requested exemption is submitted to the Department.

OC (NI) = DPC +E

where
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OC (NI) = oversight costs without indirect program costs included,;
DPC = direct program costs as defined in (e) above; and

E = expenses, as defined in (e) above.

7:26C-4.8 Oversight cost review

(a) The person responsible for conducting the remediation may contest an oversight cost the
Department has assessed, pursuantto N.J.A.C. 7:26C-4.7, by submitting a written request to the
Department, pursuant to (c) and (d) below, within 45 days after the billing date indicated on the
oversight cost invoice that person received from the Department.

(b) The Department shall deny an oversight cost review request if the request is based on the
following:

1. An employee’s hourly salary rate;
2. The Department's salary additive rate, fringe benefit or indirect rate;

3. Management decisions of the Department, including decisions regarding who to assign
to the case, how to oversee the case or how to allocate resources for case review; or

4. Receipt of the request after the 45-day period established in (a) above.

(c) The person responsible for conducting the remediation shall submit an oversight cost
review request to the Department at the following address:

New Jersey Department of Environmental Protection
Office of Direc Billing and Cost Recovrey

Mail Code 401-061

401 East State Street, 6th floor

PO Box 420

Trenton, New Jersey 08625-0420

(d) The person responsible for conducting the remediation shall include the following
information in a request for an oversight cost review:

1. A copy of the invoice;

2. Payment of all uncontested charges, including salary, additives, and fringe and indirect
rate calculations, as applicable, if not previously paid;

3. A list of the specific oversight cost charges contested;

44



NOTE: THIS IS A COURTESY COPY OF THIS RULE. ALL OF THE DEPARTMENT'S
RULES ARE COMPILED IN TITLE 7 OF THE NEW JERSEY ADMINISTRATIVE CODE.

4. The factual questions at issue in each of the contested charges;

5. The name, mailing address, email address, and telephone number of the person making
the request; and

6. Information supporting the request or other written documents relied upon to support
the request.

(e) If any information or the payment required by (d) above is not included, the Department
shall deny a request for an oversight cost review.

(f) Upon the Department’s receipt of a request for an oversight cost review, the Department
shall attempt to resolve any of the factual issues in dispute. If the Department determines that an
oversight cost imposed was incorrect, the Department shall adjust the oversight cost and issue a
corrected invoice or have the revision in the next invoice, which shall be due and payable
according to the corrected or next invoice.

(9) The Department may, if it determines that the factual issues involving an oversight cost
dispute cannot be resolved informally, determine the matter to be a contested case and transfer it
to the Office of Administrative Law for an adjudicatory hearing. An adjudicatory hearing shall
be conducted pursuant to the Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., and the
Uniform Administrative Procedure Rules, N.J.A.C. 1:1.

(h) If the Department does not determine the matter to be a contested case and, therefore, not
subject to an adjudicatory hearing, the Department shall issue written notification for this
determination. This determination shall be considered a final agency action.

(i) If the objector does not file a request for an oversight cost review within 45 days after the
billing date shown on the invoice for the Department's oversight costs, the full amount of the
oversight costs shall be due and owing. If the invoice is not paid, the Department may take any
action in accordance with N.J.A.C. 7:26C-4.9.
7:26C-4.9 Payment of fees and oversight costs

(a) The person responsible for conducting the remediation shall pay all fees and costs
pursuant to an invoice the Department issues or as otherwise required pursuant to this chapter.

(b) The person responsible for conducting the remediation shall make all payments of fees
and oversight costs required by this chapter:

1. By either:

i. Certified check, attorney check, money order, or personal check made payable to
“Treasurer, State of New Jersey”; or
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ii. E-check or credit card after the Department posts a notice for either on its website
at www.nj.gov/dep/srp/srra or in the New Jersey Register that the Department’s portal for
making payments by E-check or credit card is available; and

2. By mailing payments to the following address unless otherwise indicated on the first
page of a billing invoice:

New Jersey Department of Environmental Protection
Bureau of Case Assignment and Initial Notice

Mail Code 401-05H

401 East State Street, 5th floor

PO Box 420

Trenton, New Jersey 08625-0420

(c) If the person responsible for conducting the remediation fails to pay any fee or cost
pursuant to this chapter, the person responsible for conducting the remediation:

1. Shall pay interest on the unpaid fees beginning at the end of the period when payment
is due as stated in an invoice issued by the Department, at the rate established by Rule 4:42
of the current edition of the Rules Governing the Courts of the State of New Jersey;

2. May be subject to enforcement pursuant to N.J.A.C. 7:26C-9, including penalties for
each day the fee is not paid,;

3. May have its property subject to a lien on all real and personal property of the person
responsible for conducting the remediation, including a first priority lien on the property
subject of the remediation; and

4. Shall not receive a final remediation document until all the costs and fees are paid in
full.
7:26C-4.10 Seven and one-half percent of the cost of the remediation
(a) The person responsible for conducting the remediation may request that the Department
determine whether the applicable costs in this subchapter have exceeded 7.5 percent of the total
remediation costs for a site as provided pursuant to the Brownfield Act at N.J.S.A. 58:10B-2.1d,

by following the procedures outlined in this section.

(b) A person may make a request pursuant to this section by submitting the information
required in (c) below, to the Department within 90 calendar days after the later of:

1. [The effective date of this section];

2. The issuance of the final remediation document for all of the discharges at the site, for
which that person is responsible, issued after [the effective date of this section]; or
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3. The resolution of all oversight cost reviews pursuant to N.J.A.C. 7:26C-4.6.

(c) A person may make a request pursuant to this section by submitting the following to the
Department:

1. The appropriate form found on the Department's website at
www.nj.gov/dep/srp/srra/forms, which contains the information as described in (c)2 through
6 below;

2. A narrative summary of the remediation of the site;

3. A narrative statement that all reviews of any oversight cost invoice pursuant to
N.J.A.C. 7:26C-4.6 have been either settled or resolved,;

4. A narrative statement that includes the date of each oversight cost invoice received,
and indicates the date that the full payment was made for each such invoice the Department
has issued pursuant to:

i. This subchapter; and

ii. The applicable rules at N.J.A.C. 7:14B, N.J.A.C. 7:26B, and N.J.A.C. 7:26C in
effect prior to [the effective date of this section];

5. A detailed description of all of the remediation costs as defined in N.J.A.C. 7:26C-
1.3, prepared by a certified public accountant or an independent auditor, including, as
applicable:

i. The costs of all correspondence and other communication with the Department
concerning the remediation, including, without limitation, the costs of preparing all
letters, email and other correspondence, whether by the person, or any other person acting
of behalf of that person, such as a consultant, licensed site remediation professional, or
attorney;

ii. All remediation costs incurred by any other person, including any other person
responsible for conducting the remediation and the Department;

iii. The future costs of compliance with a remedial action permit, if applicable,
prepared by a licensed site remediation professional; and

6. The date and scope of each final remediation document issued for the site.
(d) The Department shall only approve a request pursuant to this section:

1. After a final remediation document has been issued for all areas of concern at the site;
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2. If the person responsible for conducting the remediation has paid each cost invoice
within 60 calendar days after the later of:

I.  [The effective date of this section];

Ii. The receipt by the person responsible for conducting the remediation of each
oversight cost invoice; or

iii. The resolution of all oversight cost reviews pursuant to N.J.A.C. 7:26C-4.6;
3. If the Department has not addressed an earlier such request for a particular site; and

4. For arebate of costs paid, if the Legislature has specifically provided the funds to the
Department to make such payments.

(e) Upon receipt of a request pursuant to this section, the Department shall:

1. Review the request to determine compliance with (b) through (d), above;

2. Inform the requester in writing of any noncompliance with (b) through (d), above.
The requester shall have 30 days to respond to the Department and resubmit missing

information;

3. Deny the request if the requester does not resubmit information within 30 days, or the
request is again found to be incomplete;

4. If full compliance with (b) through (d) above is determined, recalculate fees and any
costs related to remediation permits, and, if applicable, one or a combination of the
following:

i. The amount of credit that could be applied to future costs to offset any prior
payment above the statutory maximum; or

ii. Rebate any prior payment above the statutory maximum, subject to the legislative
authorization specified in (d)4 above.
SUBCHAPTER 5. REMEDIATION FUNDING SOURCE AND FINANCIAL ASSURANCE
7:26C-5.1 Scope of subchapter
(&) This subchapter establishes the requirements for:

1. Who has the obligation to establish and maintain a remediation funding source or
financial assurance, in N.J.A.C. 7:26C-5.2;
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2. The dollar amount that the person responsible for conducting the remediation has to
establish and maintain in a remediation funding source or financial assurance, in N.J.A.C.
7:26C-5.3

3. The requirements related to each of the financial mechanisms available as remediation
funding sources or financial assurance, in N.J.A.C. 7:26C-5.4 through 5.9;

4. The annual cost reviews, in N.J.A.C. 7:26C-5.10;
5. The procedures for adjusting the amount of the remediation funding source or financial
assurance and for returning the remediation fund source or financial assurance, in N.J.A.C.

7:26C-5.11;

6. The disbursement of funds from a remediation funding source or financial assurance,
in N.J.A.C. 7:26C-5.12; and

7. The procedures the Department will use to draw on the funding in the remediation
funding source or financial assurance when a person has failed to perform the remediation, in
N.J.A.C. 7:26C-5.13.
7:26C-5.2 Establishing a remediation funding source and financial assurance

(a) Except provided in (b), below, the following persons responsible for conducting the
remediation shall establish and maintain a remediation funding source pursuant to this
subchapter:

1. The owner or operator of an industrial establishment or any other person required to
perform remediation activities pursuant to the Industrial Site Recovery Act (ISRA), N.J.S.A.

13:1K-6 et seq.;

2. A person liable for cleanup and removal costs pursuant to the Spill Act, N.J.S.A.
58:10-23.11 et seq., if:

i. The Department has issued a Spill Act directive to that person;
ii. A State agency has issued an order to that person; or

iii. That person has entered into an administrative consent order with a State Agency;
and

3. A person who has been ordered by a court to clean up and remove a discharge pursuant
to the Spill Compensation and Control Act, N.J.S.A. 58:10-23.11 et seq.

(b) The following persons are not required to establish a remediation funding source pursuant
to this subchapter:
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1. A person who performs a remediation in an environmental opportunity zone;

2. A person who uses an innovative remedial action technology, provided that the
exemption from the requirement to establish and maintain a remediation funding source shall
only apply to the cost of the remediation involving the innovative technology;

3. A person who implements an unrestricted use remedial action or a limited restricted
use remedial action in a timely manner for all or part of a remedial action, provided that the
exemption from the requirement to establish and maintain a remediation funding source shall
only apply to the cost of the remediation involving the unrestricted use remedial action or the
limited restricted use remedial action;

4. A government entity;
5. A person who undertakes a remediation at their primary or secondary residence;

6. The owner or operator of a child care center licensed pursuant to N.J.S.A. 30:5B-1 et
seg. who performs a remediation at the licensed child care center; or

7. The person responsible for conducting a remediation at a public school or private
school as defined in N.J.S.A. 18A:1-1, or a charter school established pursuant to N.J.S.A.
18A:36A-1 et seq.

(c) Except as provided in (d) below, the person responsible for conducting the remediation
who is implementing an engineering control as part of a remedial action shall establish and
maintain financial assurance pursuant to this subchapter.

(d) The owner or operator of a small business and the persons listed at (b)4 through 7 above
are not required to establish financial assurance pursuant to this subchapter.

(e) Any person who is required to establish a remediation funding source or financial
assurance shall establish and maintain a remediation funding source or financial assurance in an
amount specified in N.J.A.C. 7:26C-5.3, until:

1. For a remediation funding source, the licensed site remediation professional issues an
unrestricted use or limited restricted use response action outcome for the site;

2. For financial assurance, the Department either:
i. Terminates the remedial action permit, pursuant to N.J.A.C. 7:26C-7.13; or

ii. For a statutory permittee only, transfers the remedial action permit, pursuant to
N.J.A.C. 7:26C-7.11.
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() Any person required to establish a remediation funding source or financial assurance that
elects to apply for a loan and/or a grant from the Hazardous Discharge Site Remediation Fund to
satisfy all or a portion of the remediation funding source or financial assurance requirements
shall submit all the information required in N.J.A.C. 7:26C-11.2 to the Department.

(9) In the event the New Jersey Economic Development Authority denies the application for
a loan and/or grant from the Hazardous Discharge Site Remediation Fund, the person required to
establish a remediation funding source or financial assurance shall establish the full amount of
the remediation funding source or the financial assurance in accordance with this subchapter
within 14 days after the person's receipt of notice from the New Jersey Economic Development
Authority that the application has been denied.

(h) Except as provided in (k) below, the person responsible for conducting the remediation
who is required to establish and maintain a remediation funding source pursuant to this
subchapter may use any one or any combination of the following financial mechanisms:

1. A remediation trust fund in accordance with N.J.A.C. 7:26C-5.4;

2. An environmental insurance policy in accordance with N.J.A.C. 7:26C-5.5;
3. A line of credit in accordance with N.J.A.C. 7:26C-5.6;

4. A letter of credit in accordance with N.J.A.C. 7:26C-5.7;

5. A loan or a grant in accordance with N.J.A.C. 7:26C-11 and 12; or

6. A self-guarantee in accordance with N.J.A.C. 7:26C-5.8.

(i) Any person may establish, on behalf of any person required to establish a remediation
funding source, any of the mechanisms listed at (h) above except for a self-guarantee.

(1) The person responsible for conducting the remediation may use any one or any
combination of the financial mechanisms listed in (h)1 through (h)5 above, to satisfy the
financial assurance requirement in N.J.A.C. 7:26C-5.3. The financial mechanism listed at (h)6
above shall not be used to satisfy the financial assurance requirement in N.J.A.C. 7:26C-5.3.

(k) Notwithstanding (h) or (j) above, a person responsible for conducting the remediation that
is subject to direct oversight pursuant to N.J.S.A. 58:10C-27 shall establish and maintain a
remediation trust fund in accordance with N.J.A.C. 7:26C-5.4.

(I) The person responsible for conducting the remediation required to establish and maintain
a remediation funding source or financial assurance shall submit evidence of the establishment of
a remediation funding source or financial assurance to the Department no later than the following
deadlines as applicable, unless the Department approves an extension of that deadline:
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1. The owner or operator of an industrial establishment or any other person required to
perform remediation pursuant to ISRA, N.J.S.A. 13:1K-6 et seq., shall submit evidence of the
remediation funding source:

i. No more than 14 days after either Department approval of a remedial action
workplan or Department receipt of a remedial action workplan certified by a licensed site
remediation professional; or

ii. Upon submission to the Department of a remediation certification pursuant to
N.J.A.C. 7:26B-4;

2. A discharger, a person in any way responsible for a hazardous substance, or a person
otherwise liable for cleanup and removal costs pursuant to the Spill Compensation and
Control Act, N.J.S.A. 58:10-23.11 et seq., shall submit evidence of the remediation funding
source according to the following:

i. As required by a directive the Department issues pursuant to the Spill
Compensation and Control Act, at N.J.S.A. 58:10-23.11f;

ii. As required by an order the Department issues pursuant to the Spill Compensation
and Control Act, at N.J.S.A. 58:10-23.11u, or the Water Pollution Control Act, N.J.S.A.
58:10A-10;

iii. Along with signed copies of an administrative consent order; or

iv. As required by a court;

3. A person responsible for conducting the remediation shall submit evidence of a
remediation trust fund established in accordance with N.J.A.C. 7:26C-5.4, no later than 30
days after:

i. The occurrence of any of the events listed at N.J.A.C. 7:26C-14.2; or

ii. Receipt of notice from the Department pursuant to N.J.A.C. 7:26C-14.3(c); and
4. The person responsible for conducting the remediation shall submit evidence of

financial assurance as part of a remedial action permit application required pursuant to
N.J.A.C. 7:26C-7.5.

7:26C-5.3 Determination of remediation funding source and financial assurance amount
(a) The person responsible for conducting the remediation who is required to establish and

maintain a remediation funding source pursuant to this subchapter shall establish and maintain
the remediation funding source in an amount that is equal to or greater than:
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1. The amount calculated in a cost estimate for the remediation, including the estimated
cost to operate, maintain and inspect engineering controls, and the Department's fees and
oversight costs, as certified by the licensed site remediation professional and the person
responsible for conducting the remediation;

2. The amount to which the person responsible for conducting the remediation has agreed
in an administrative consent order, remediation agreement, or remediation certification;

3. The amount that the Department has required in an order or directive;

4. The amount that the Department requires when it undertakes direct oversight of
remediation pursuant to N.J.S.A. 58:10C-27; or

5. The amount that a court has required.

(b) The person responsible for conducting the remediation may reduce the amount of the
remediation funding source by an amount equal to the costs to operate, maintain and inspect
engineering controls when the person has submitted to the Department a complete remedial
action permit application, including evidence of the establishment of financial assurance
pursuant to N.J.A.C. 7:26C-5.2.

(c) The person responsible for conducting the remediation implementing a remedial action
that includes an engineering control shall establish and maintain the financial assurance in an
amount that is equal to or greater than the full cost to operate, maintain and inspect all
engineering controls that are part of any remedial action over the life of the permit as estimated
at the time the person submits the complete remedial action permit application.

(d) The person responsible for conducting the remediation shall, within 30 days after a
request from the Department, submit a revised cost estimate if the Department determines that
the documentation offered to support the cost estimate is incomplete, inaccurate or deficient, and
shall submit any additional documentation that the Department requests to enable the
Department to evaluate the cost of the remediation, including, but not limited to, any workplans
or reports that were used to determine the cost estimate submitted pursuant to (a)1 above.

(e) If the person responsible for conducting the remediation pursuant to a remedial action
permit is a residential condominium association, the financial assurance amount requirements at
(c) above may be met by submitting an annual budget approved by the governing body of the
residential condominium association that reflects an amount dedicated to the operation,
maintenance and inspection of engineering controls which is equal to the annual estimated
amount required.

7:26C-5.4 Remediation trust fund requirements

(a) Any person who is required or chooses to establish a remediation trust fund as a
remediation funding source or financial assurance pursuant to this subchapter shall submit to the
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Department the original remediation trust fund agreement. The remediation trust fund agreement
must:

1. Be executed by an entity that has the authority to act as a trustee and whose trust
operations are regulated and examined by a New Jersey or Federal agency;

2. Include the applicable case number, the program interest name, program interest
number (preferred 1D), site name, and site address;

3. Specify that the remediation trust fund cannot be revoked or terminated without the
prior written approval of the Department;

4. Indicate that the trustee may only disburse those funds from the remediation trust fund:

i. If the remediation of the site is under direct oversight by the Department pursuant to
N.J.S.A. 58:26C-27, the Department shall approve in writing the amount to be disbursed,;
or

ii. For all other sites, the licensed site remediation professional shall approve in
writing the amount to be disbursed;

5. Specify that the funds in the remediation trust fund shall be utilized solely for the
purposes of conducting the remediation approved by either the Department or the licensed
site remediation professional; and

6. ldentify the Department as the sole beneficiary of the remediation trust fund.

(b) Any person responsible for conducting the remediation that uses a remediation trust fund
to satisfy the requirements of this subchapter shall annually, at least 30 days prior to the
anniversary date of when that person was obligated to establish a remediation funding source or
financial assurance, submit to the Department a written statement from the trustee confirming the
value of the trust in an amount that the Department has approved or a licensed site remediation
professional has certified, and confirming that the trust shall continue to exist for the next
consecutive 12-month period.

7:26C-5.5 Environmental insurance policy requirements
(a) Any person who chooses to establish an environmental insurance policy as a remediation
funding source or financial assurance pursuant to this subchapter shall submit to the Department

the original insurance policy. The environmental insurance policy must:

1. Be issued by an entity that is licensed by the New Jersey Department of Banking and
Insurance to transact business in the State of New Jersey;
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2. Include the applicable case number, the program interest name and program interest
number (preferred 1D), site name, and site address;

3. Indicate that the environmental insurance policy cannot be revoked or terminated
without the prior written approval of the Department except for failure to pay the premium;

4. Specify that the issuer of the environmental insurance policy may revoke or terminate
the policy for failure to pay the premium, but only after notifying the person who established
the remediation funding source and the Department by certified mail of the decision to
revoke or terminate the policy at least 120 days before termination, beginning from the date
of receipt by the Department as shown on the signed return receipt;

5. Indicate that the insurer may only disburse those funds from the environmental
insurance policy that the licensed site remediation professional approves in writing may be
disbursed pursuant to N.J.A.C. 7:26C-5.12;

6. Indicate the funds in the environmental insurance policy will be utilized solely for the
purposes of conducting the remediation; and

7. Specify that the Department, or another party that may subsequently be designated by
the Department pursuant to N.J.A.C. 7:26C-5.13(d), may access the environmental insurance
policy to pay for the cost of conducting the remediation.

(b) Any person responsible for conducting the remediation using an environmental insurance
policy to satisfy the requirements of this subchapter shall annually, at least 30 days prior to the
anniversary date of when that person was obligated to establish a remediation funding source or
financial assurance, submit to the Department a written statement from the insurance company
confirming the value of the environmental insurance policy in an amount that the licensed site
remediation professional has certified, and that the environmental insurance policy has been
renewed for the next consecutive 12-month period.

7:26C-5.6 Line of credit requirements
(a) Any person who chooses to establish a line of credit as a remediation funding source or
financial assurance pursuant to this chapter shall submit to the Department an original of a line of

credit. The line of credit must:

1. Be issued by an entity that is licensed by the New Jersey Department of Banking and
Insurance to transact business in the State of New Jersey, or by a Federally regulated bank;

2. Include the applicable case number, the program interest name, program interest
number (preferred ID), site name, and site address;

3. Specify that the line of credit shall be issued for a period of one year, and shall be
automatically extended for a period of at least one year;

55



NOTE: THIS IS A COURTESY COPY OF THIS RULE. ALL OF THE DEPARTMENT'S
RULES ARE COMPILED IN TITLE 7 OF THE NEW JERSEY ADMINISTRATIVE CODE.

4. Indicate that, if the issuer of the line of credit decides not to extend the line of credit
beyond the then current expiration date, the issuer shall notify the person using the line of
credit and the Department by certified mail of a decision not at least 120 days before the
current expiration date beginning from the date of receipt by the Department as shown on the
signed return receipt;

5. Indicate that the person providing the line of credit shall only disburse those funds
from the line of credit that the licensed site remediation professional approves in writing to
be disbursed pursuant to N.J.A.C. 7:26C- 5.12;

6. Indicate that the funds in the line of credit shall be utilized solely for the purposes of
conducting the remediation; and

7. Specify that the Department, or another party that may subsequently be designated by
the Department pursuant to N.J.A.C. 7:26C-5.13(d), may access the line of credit to pay for
the cost of remediation.

(b) Any person responsible for conducting the remediation using a line of credit to satisfy the
requirements of this subchapter shall annually, at least 30 days prior to the anniversary date of
when that person was obligated to establish a remediation funding source or financial assurance,
submit to the Department a written statement from the lender confirming the value of the line of
credit in an amount that the licensed site remediation professional has certified, and confirming
that the lender has renewed the line of credit for the next consecutive 12-month period.

7:26C-5.7 Letter of credit

(a) Any person who chooses to provide a letter of credit as a remediation funding source or
financial assurance to guarantee the availability of funds pursuant to this subchapter shall submit
to the Department an original letter of credit. The letter of credit must:

1. Be issued by an entity that is licensed by the New Jersey Department of Banking and
Insurance to transact business in the State of New Jersey, or by a Federally regulated bank;

2. Include the applicable case number, the program interest name, program interest
number (preferred ID), site name, and site address;

3. Indicate that letter of credit is irrevocable, issued for a period of at least one year, and
that it will be automatically extended for a period of at least one year;

4. Specify that, if the issuer of the letter of credit decides not to extend the letter of credit
beyond the then current expiration date, the issuer shall notify the person providing the letter
of credit and the Department by certified mail of that decision at least 120 days before the
current expiration date, beginning from the date of receipt by the Department as shown on
the signed return receipt; and
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5. Indicate that the Department may access the letter of credit and utilize it, or allow
another person to utilize it, to conduct the remediation pursuant to N.J.A.C. 7:26C-5.13(d).

7:26C-5.8 Self-guarantee requirements
(a) Any person who chooses to provide a self-guarantee as a remediation funding source

pursuant to this subchapter shall complete and submit to the Department a form available on the
Department's website at www.nj.gov/dep/srp/srra/forms that contains the following information:

1. The applicable case number, the program interest name, and program interest number
(preferred ID), site name and site address;

2. Information that demonstrates that the estimated cost of the remediation that the
Department has approved or that a licensed site remediation professional has certified does
not exceed one-third of the tangible net worth of the person required to establish the
remediation funding source;

3. Information that demonstrates that the individual or entity possesses the required cash
flow and has sufficient net cash provided by operating activities to pay for the remediation
during the next 12-month period. Cash flow and net cash will be deemed sufficient if:

i. The individual’s or entity’s gross receipts exceed its gross payments in that fiscal
year in an amount at least equal to the estimated costs of completing the remediation
activities in the 12-month period following the date the application is made; and

ii. The individual or entity possess a net cash provided by operating activities in an
amount at least equal to the estimated costs of completing the remediation activities in the
12-month period following the date the application is made;

4. Audited financial statements for the preceding fiscal year that ended closest to the date
of the self-guarantee statement, including, but not limited to, an income statement, a balance
sheet and a consolidated statement of cash flow, in which the auditor expresses an
unqualified opinion. This information must be prepared in accordance with Generally
Accepted Accounting Principles prescribed by either the United States Financial Accounting
Standards Board Accounting Standards Codification or the International Accounting
Standards Board International Financial Reporting Standards. This information must be
audited in accordance with the American Institute of Certified Public Accountants or the
Public Company Accounting Oversight Board’s auditing standards; and

5. A statement from the chief financial officer or similar officer that the information in
the written statement submitted pursuant to this subchapter is true to the best of the officer’s
information, knowledge and belief, and that it meets the requirements of N.J.S.A. 58:10B-

3(f).
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(b) A parent company may provide a self-guarantee for a wholly owned subsidiary that is the
person responsible for conducting the remediation when the wholly owned subsidiary does not
have its own audited financial statements and its financial statements are reported through that
parent company. The parent company must comply with all the requirements of this section.

(c) Inthe case of a special purpose entity created specifically for the purpose of acquiring
and redeveloping a contaminated site, and for which a statement of income and expenses is not
available, the documentation shall include a statement of assets and liabilities certified by a
certified public accountant that the statement is prepared in accordance with the Generally
Accepted Accounting Principles prescribed by either the United States Financial Accounting
Standards Board's Accounting Standards Codification or the International Accounting Standards
Board's International Financial Reporting Standards.

(d) The self-guarantee shall be valid for one year from the date of the submittal required in
(a) above. Thereafter, the person shall:

1. Comply with the requirements of (a) above, and if applicable (b) and (c) above,
annually, to provide a self-guarantee for each successive year that that person is required to
maintain a remediation funding source and wishes to continue to provide a self-guarantee;
and

2. Submit the information required by (a) above, and if applicable (b) and (c) above, to
the Department 30 days prior to the date of expiration of the existing statement.
7:26C-5.9 Remediation funding source surcharge
(a) A person responsible for conducting the remediation who is required to establish and
maintain a remediation funding source pursuant to this subchapter that elects to establish the
remediation funding source by one or any combination of the following shall submit to the
Department a remediation funding source surcharge pursuant to (b) below:
1. A remediation trust fund pursuant to N.J.A.C. 7:26C-5.4;
2. An environmental insurance policy pursuant to N.J.A.C. 7:26C-5.5;
3. A line of credit pursuant to N.J.A.C. 7:26C-5.6; or
4. A letter of credit pursuant to N.J.A.C. 7:26C-5.7.
(b) A person responsible for conducting the remediation who is required to establish and
maintain a remediation funding source pursuant to this subchapter and who is required to pay a

surcharge pursuant to (a) above, shall submit the remediation funding source surcharge to the
Department, and shall:
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1. Pay, by cashier’s or certified check payable to the Treasurer, State of New Jersey, a
remediation funding source surcharge in an amount equal to one percent of the amount of the
remediation funding source; and

2. Submit the remediation funding source surcharge with the remediation funding source
as required in N.J.A.C. 7:26C-5.2 and annually thereafter on the same date or within 30 days
after receipt of an invoice from the Department, whichever date occurs sooner, and until the
Department or a licensed site remediation professional issues a final remediation document.

(c) The surcharge is not applicable to the financial assurance established for a remedial action
permit.

7:26C-5.10 Remediation cost review

(&) The person responsible for conducting the remediation shall submit to the Department
365 days after the date that that person is required to submit a remediation funding source
pursuant to N.J.A.C. 7:26C-5.2(l), and annually thereafter on the same calendar day, a detailed
cost review on a form available on the Department's website at www.nj.gov/dep/srp/srra/forms,
that is certified by the person responsible for conducting the remediation and by the licensed site
remediation professional, that includes the following:

1. A summary of all monies spent to date to remediate the contaminated site;

2. An estimate of the remaining costs to complete the remediation pursuant to the
Technical Requirements for Site Remediation rules, N.J.A.C. 7:26E, and this chapter,
including the cost to operate, maintain and inspect engineering controls and the Department's
fees and oversight costs pursuant to N.J.A.C. 7:26C-5.3; and

3. An explanation of any changes from the most recently submitted cost review.

(b) The person responsible for conducting the remediation who is subject to a remedial action
permit shall submit to the Department, on the same schedule that the person is required to submit
the biennial certification pursuant to N.J.A.C. 7:26C-7.7(a)1, an estimate of the future costs to
operate, maintain, and inspect all engineering controls, on a form available on the Department's
website at www.nj.gov/dep/srp/srra/forms, that includes the following:

1. A summary of all monies spent as of the date of the estimate to comply with the
remedial action permit;

2. An estimate of the remaining costs to comply with the remedial action permit; and

3. An explanation of any changes from the most recently submitted cost review for
implementing the remedial action that is the subject of a remedial action permit.
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7:26C-5.11 Changes in the remediation funding source or financial assurance amount or type and
return of the remediation funding source or financial assurance

(a) A person required to establish a remediation funding source or financial assurance
pursuant to this subchapter who wishes to decrease the amount of the remediation funding source
shall submit a form, available on the Department's website at www.nj.gov/dep/srp/srra/forms,
that provides a revised estimate of the cost of the remediation and that indicates why that cost is
less than previously estimated, and is certified by the person responsible for conducting the
remediation and by the licensed site remediation professional.

(b) The person required to establish a remediation funding source or financial assurance
pursuant to this subchapter may reduce the amount of the remediation funding source or financial
assurance to the amount of the estimate submitted to the Department pursuant to (a) above upon
either:

1. For cases where the person responsible for conducting the remediation is subject to
direct oversight, receipt from the Department of written approval in response to a request
submitted pursuant to (a) above provided, however, that the Department will respond to
requests within 45 calendar days after the Department's receipt of the request; or

2. Submission to the Department of a form, found on the Department's website at
www.nj.gov/dep/srp/srra/forms, pursuant to 5.10 above.

(c) The person required to establish the remediation funding source or financial assurance
pursuant to this subchapter shall increase the remediation funding source or financial assurance
amount within 30 days after:

1. Submission to the Department of any remediation cost review, required pursuant to
N.J.A.C. 7:26C-5.10, that indicates that the cost of remediation has increased to an amount
greater than the existing remediation funding source;

2. For cases where the person responsible for conducting the remediation is subject to
direct oversight, receipt of a demand from the Department to increase the amount of the
remediation funding source or financial assurance to match the amount of the estimated
costs; or

3. Receipt of written certification, with a copy provided to the Department, from a
licensed site remediation professional that the estimated cost of the remediation has
increased.

(d) The person responsible for conducting the remediation that is required to establish a
remediation funding source or financial assurance pursuant to this subchapter may at any time
submit a written request to the Department on a form, found on the Department's website at
www.nj.gov/dep/srp/srra/forms, to substitute another type of financial mechanism specified in
this subchapter for the existing financial mechanism. The Department shall return the original
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financial mechanism after such proof is provided that an acceptable alternate mechanism has
been established.

(e) The Department shall return:
1. The remediation funding source when:
I. A person has substituted another form of remediation funding source; or
ii. When another person has established a remediation funding source; or

iii. The Department or a licensed site remediation professional has issued a final
remediation document for the entire site pursuant to N.J.A.C. 7:26C-6; and

2. The financial assurance when:
i. A permittee has substituted another form of financial assurance;
ii. When another permittee has established financial assurance; or
iii. The Department has terminated the remedial action permit, pursuant to N.J.A.C.
7:26C-7.13.
7:26C-5.12 Disbursements from the remediation funding source
(a) Except as provided in (b) below, a person who is required to establish and maintain a
remediation funding source pursuant to this subchapter, and who has established a remediation
trust fund, an environmental insurance policy, letter of credit or a line of credit, in satisfaction of
the requirements of this subchapter, may submit to the provider, with a copy to the Department,
no more frequently than once every three months, a written request to use the remediation
funding source to pay for the actual cost of remediation. The request must include the following

information:

1. Identification of the site, including name, address, case number (if applicable),
program interest name, program interest number (preferred 1D);

2. The amount of the disbursement request; and
3. A certification by the person responsible for conducting the remediation and by the
licensed site remediation professional, that the disbursement request represents actual

remediation costs of the subject site, incurred or to be incurred.

(b) For sites where the person responsible for conducting the remediation is subject to direct
oversight, within 30 days after the Department's receipt of the written request submitted on a
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form, found on the Department's website at www.nj.gov/dep/srp/srra/forms, the Department will
respond to a disbursement request as follows:

1. The information submitted is complete and the disbursement amount represents actual
remediation costs and, therefore, the disbursement is approved; or

2. The information submitted is incomplete, and the disbursement is not approved. The
Department shall include a list of the missing information and a statement that the
Department shall give no further consideration to the disbursement request until the requestor
submits all the required information.

(c) If the disbursement request is submitted directly to the provider of the remediation
funding source in accordance with (a) above, the person responsible for conducting the
remediation and the licensed site remediation professional shall provide the Department with
notice of the disbursement and the amount of the remaining remediation funding source within
30 days after disbursement on a form available on the Department's website at
www.nj.gov/dep/srp/srra/forms.

7:26C-5.13 Failure to perform the remediation

(a) The Department shall notify in writing the person required to establish a remediation
funding source or financial assurance pursuant to this subchapter if the Department determines
that the person has failed to perform the remediation as required.

(b) The Department shall provide a copy of the notification required in (a) above, to the
current owners and operators of the site when the person required to establish the remediation
funding source or financial assurance has failed to remediate the site.

(c) The Department may, in its sole discretion, avail itself of the funds in the remediation
funding source or financial assurance and perform the remediation of a site using the funds in the
remediation funding source or financial assurance.

(d) A person may petition the Department for authority to perform the remediation and to
avail itself of all or some of the moneys in the remediation funding source or financial assurance
established by another person pursuant to this subchapter. The Department may, in its
discretion, disburse all or some of the monies to the petitioner.

SUBCHAPTER 6. FINAL REMEDIATION DOCUMENTS
7:26C-6.1 Scope

(a) This subchapter establishes the requirements for:

1. Response action outcomes, in N.J.A.C. 7:26C-6.2;
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2. No further action letters, in N.J.A.C. 7:26C-6.3;

3. Modification, rescission, and invalidation of final remediation documents, in N.J.A.C.
7:26C-6.4; and

4. Scope of a final remediation document and covenant not to sue, in N.J.A.C. 7:26C-6.5.

7:26C-6.2 Response action outcomes

(a) The licensed site remediation professional shall issue a response action outcome to the
person who has conducted the remediation:

1. When, in the opinion of the licensed site remediation professional, the site or area of
concern has been remediated pursuant to (c), (f), and (g), below;

2. After the Department has issued all remedial action permits required for the remedial
action;

3. After the person responsible for conducting the remediation has paid to the Department
all fees and oversight costs;

4. For an entire site or one or more areas of concern, including all areas to which
contamination originating at the site or area of concern may have migrated; and

5. According to specific tax block and lot or, if no block and lot are available, then other
specific identification of the property that was remediated.

(b) The licensed site remediation professional shall:
1. Prepare and issue a response action outcome pursuant to:
i. The requirements of this section; and

ii. The Model Response Action Outcome included in Appendix D of this chapter,
including all applicable inserts; and

2. File each response action outcome with the Department, within 30 days after issuing
the response action outcome, with:

i. A form found on the Department's website at www.nj.gov/dep/srp/srra/forms; and

ii. One copy, pursuant to N.J.A.C. 7:26C-1.6, of all data, documents and information
concerning remediation, including but not limited to, technical records, raw sampling and
monitoring data, whether the data and information relate in any way to the site or area of
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concern, and any contractual documents specifically requested by the Department,
including technical records and contractual documents, developed by the licensed site
remediation professional, the licensee’s divisions, employees, agents, accountants,
contractors, or attorneys, or a prior licensed site remediation professional for the
remediation to the extent that the subsequent licensed site remediation professional relied
on the work of the earlier licensed site remediation professional.

(c) The licensed site remediation professional shall base his or her opinion as to whether to
issue the response action outcome on the hierarchy in N.J.A.C. 7:26C-1.2(a).

(d) The licensed site remediation professional may rely on a remedial action workplan or
other equivalent plan the Department has approved for a site for the remedial action to be
implemented at that site.

(e) The licensed site remediation professional shall correct all deficiencies identified by the
Department in the Department's inspection and review findings, pursuant to N.J.A.C. 7:26C-
6.4(e).

(F) If the licensed site remediation professional issues a response action outcome that is
based upon either a preliminary assessment or site investigation, the licensed site remediation
professional shall certify that the contaminants at the site or area of concern meet all of the
following, as applicable:

1. The most stringent soil remediation standards in the Remediation Standards rules,
N.J.A.C. 7:26D;

2. The applicable ground water remediation standards in the Remediation Standards
rules, N.J.A.C. 7:26D; and

3. All other applicable remediation guidance, criteria, and standards.

(9) The licensed site remediation professional shall only issue a response action outcome
after the licensed site remediation professional has determined that the remediation has been
completed pursuant to (c), above, including, without limitation, the following, as applicable:

1. All contaminated soil has been remediated:

i. To the most stringent soil remediation standard; or

ii. The Department has issued a soil remedial action permit pursuant to N.J.A.C.
7:26C-7; and

2. All contaminated ground water has been remediated:

i. To the applicable ground water remediation standard; or

64



NOTE: THIS IS A COURTESY COPY OF THIS RULE. ALL OF THE DEPARTMENT'S
RULES ARE COMPILED IN TITLE 7 OF THE NEW JERSEY ADMINISTRATIVE CODE.

ii. The Department has issued a ground water remedial action permit pursuant to
N.J.A.C. 7:26C-7.

7:26C-6.3 No further action letters
The Department will issue a no further action letter to the person responsible for conducting the
remediation when that person is remediating an unregulated heating oil tank.

7:26C-6.4 Modification, rescission and invalidation of a final remediation document

(a) A remedial action is not protective of the public health, safety and the environment when
any of the following occur:

1. A discharge that occurred prior to the issuance of a final remediation document is
discovered after the issuance of the final remediation document and the remediation of that
discharge should have been addressed in the remediation to which the final remediation
document pertains;

2. The Department amends a remediation standard after the issuance of a final
remediation document and the difference between the new remediation standard and the level
or concentration of a contaminant at the property differs by an order of magnitude and the
person responsible for conducting the remediation fails to complete further remediation;

3. A contaminant exposure pathway from a discharge that predates the final remediation
document is identified after the issuance of the final remediation document and was not
addressed in the remediation to which the final remediation document pertains;

4. Any person who is obligated to comply with the conditions of the final remediation
document fails to do so;

5. The permittees fail to comply with a remedial action permit;
6. The remediation was not conducted in accordance with the remediation standards;

7. The conclusions in the final remediation document are not supported by environmental
data as required by this chapter;

8. The scope of the final remediation document is not consistent with the scope of the
actual remediation;

9. Mistakes or errors in the final remediation document may result in detrimental reliance
on the final remediation document by a third party;

65



NOTE: THIS IS A COURTESY COPY OF THIS RULE. ALL OF THE DEPARTMENT'S
RULES ARE COMPILED IN TITLE 7 OF THE NEW JERSEY ADMINISTRATIVE CODE.

10. The remediation was not conducted pursuant to N.J.A.C. 7:26C-6.2(c), (f), or (g), as
applicable;

11. A presumptive remedy or alternative presumptive remedy was not implemented when
required; or

12. Other factors exist that demonstrate that the remediation is not protective of the
public health, safety and the environment.

(b) The licensed site remediation professional shall rescind his or her response action
outcome when he or she determines that:

1. The remedial action is not protective of the public health, safety, and the environment
pursuant to (a) above; or

2. The person responsible for conducting the remediation implemented a remedial action
that will render the property unusable for future redevelopment or recreational use.

(c) The Department shall:

1. Invalidate a response action outcome when it determines that the licensed site
remediation professional has failed to comply with (b) above; or

2. Invalidate a response action outcome or rescind a no further action letter when it
determines that:

i. The remedial action is not protective of the public health, safety, and the
environment pursuant to (a) above; or

ii. The person responsible for conducting the remediation implemented a remedial
action that will render the property unusable for future redevelopment or recreational use.

(d) Upon the Department’s rescission of a no further action letter or the invalidation of a
response action outcome, the person responsible for conducting the remediation shall perform all
additional remediation, according to expedited site specific remediation timeframes, as the
Department may require.

(e) A licensed site remediation professional shall withdraw and reissue a response action
outcome, pursuant to N.J.A.C. 7:26C-6.2, upon a finding by the Department or by that licensed
site remediation professional that the response action outcome was not prepared in accordance
with this subchapter. When the finding that the response action outcome was not prepared in
accordance with this chapter because it contains administrative errors, the licensed site
remediation professional shall, within 30 days:

1. Amend a response action outcome, by correcting all administrative errors, including
but not limited to, the improper use of notices, changes made to the Model Response Action
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Outcome that are inconsistent with that model or this subchapter, and missing or incomplete
site specific identifiers; and

2. Reissue the amended response action outcome pursuant to N.J.A.C. 7:26C-6.2(b).

7:26C-6.5 Scope of final remediation document and covenant not to sue

(a) The scope of a final remediation document is limited by the scope of the remediation
addressed in that document. Likewise, the scope of a covenant not to sue that accompanies a
final remediation document is also limited by the scope of the remediation addressed in the final
remediation document.

(b) Any covenant not to sue that accompanies a final remediation document is without
prejudice to any rights that the Department, the Commissioner, and the Administrator of the New
Jersey Spill Compensation Fund may have against the person responsible for conducting the
remediation and any person in any way responsible for a discharge, pursuant to the Spill
Compensation and Control Act, N.J.S.A. 58:10-23.11g, with respect to liability for:

1. Cleanup and removal costs, damages (including primary and compensatory restoration
damages and the costs of any natural resource damage assessments) and injunctive relief, for
injury to, destruction of, or loss of natural resources;

2. Cleanup and removal costs, damages, and injunctive relief available to the Plaintiffs in
the United States District Court for the District of New Jersey, in the case captioned NJDEP
et al. v. Amerada Hess Corp. et al., C.A. No. 3:07-5284, and subsequently pending in the
United States District Court for the Southern District of New York, captioned as In Re;
Methyl Tertiary Butyl Ether (“MTBE ) Products Liability Litigation, MDL No. 1358; and

3. Cleanup and removal costs, damages, and injunctive relief available to the Department,

the Commissioner, and the Administrator of the New Jersey Spill Compensation Fund in any
litigation or claim pending as of the date of a final remediation document.

SUBCHAPTER 7. DEED NOTICES, GROUND WATER CLASSIFICATION EXCEPTIONS
AREAS AND REMEDIAL ACTION PERMITS
7:26C-7.1 Purpose and scope

(a) The purpose of this subchapter is to establish the administrative requirements of the
person responsible for conducting the remediation for:

1. Using a deed notice as an institutional control;

2. Using a ground water classification area as an institutional control; and
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3. A remedial action permit that establishes the regulatory mechanism for:
i. Operating and maintaining certain remedial actions;
ii. Monitoring the effectiveness of certain remedial actions; and

iii. Submitting a biennial certification of the continued protectiveness of a remedial
action that includes an engineering or institutional control.

(b) More specifically, this subchapter establishes:

1. The requirements for the use of a deed notice as part of a remedial action, pursuant to
N.J.A.C. 7:26C-7.2;

2. The requirements for the use of a ground water classification area as part of a remedial
action, pursuant to N.J.A.C. 7:26C-7.3;

3. The permittees of a remedial action permit, pursuant to N.J.A.C. 7:26C-7.4;
4. The requirements for applying for a remedial action permit at N.J.A.C. 7:26C-7.5;
5. The remedial action permit application schedule, pursuant to N.J.A.C. 7:26C-7.6;

6. The general conditions that apply to all remedial action permits, pursuant to N.J.A.C.
7:26C-7.7;

7. The specific conditions applicable to all soil remedial action permits, pursuant to
N.J.A.C. 7:26C-7.8;

8. The specific conditions that apply to all ground water remedial action permits,
pursuant to N.J.A.C. 7:26C-7.9;

9. The financial assurance requirements when a remedial action includes an engineering
control, pursuant to N.J.A.C. 7:26C-7.10;

10. The procedures for the transfer of a remedial action permit, pursuant to N.J.A.C.
7:26C-7.11;

11. The procedures for the Department to modify specific requirements in a remedial
action permit, pursuant to N.J.A.C. 7:26C-7.12; and

12. The procedures for the Department to terminate a remedial action permit, pursuant to
N.J.A.C. 7:26C-7.13.

(c) A remedial action permit pursuant to this subchapter does not:
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1. Authorize any person to discharge any pollutant or hazardous substance; or

2. Relieve any person from the obligation to comply with all other applicable Federal,
State, and local laws, rules, and regulations.

(d) Any person who chooses to redevelop or change the use of real property in a manner
inconsistent with a remedial action that includes an engineering or institutional control, or to
conduct additional remediation or other activities that would result in the need to file a new deed
notice or to replace a declaration of environmental restrictions associated with the real property,
shall comply with this subchapter.

7:26C-7.2 Administrative requirements for using a deed notice in a remedial action

(a) The person responsible for conducting the remediation implementing a remedial action
that requires a deed notice pursuant to N.J.A.C. 7:26E-5.2(a)4 shall prepare a deed notice that:

1. Is worded exactly as the model document in N.J.A.C. 7:26C Appendix B except that
site-specific information shall be inserted where indicated in the model document; and

2. Includes copies of all required maps that:

i. Are GIS compatible and are prepared using the Department's GIS guidance at
www.nj.gov/dep/srp/guidance/techqis/;

ii. Are on 8.5 inch by 11 inch paper (using multiple sheets if necessary);
iii. Are scaled at one inch to 200 feet or less;
iv. Are clean, clear, and legible; and
v. Include:
(1) A bar scale;
(2) A north arrow;
(3) A legend;
(4) The applicable Program Interest name and number (Preferred ID);
(5) Tax Block and Lot numbers; and

(6) The date prepared.

69


http://www.nj.gov/dep/srp/guidance/techgis/

NOTE: THIS IS A COURTESY COPY OF THIS RULE. ALL OF THE DEPARTMENT'S
RULES ARE COMPILED IN TITLE 7 OF THE NEW JERSEY ADMINISTRATIVE CODE.

(b) The person responsible for conducting the remediation who will use a deed notice as part
of a remedial action for a contaminated site shall comply with the following, as applicable:

1. If there is a deed for the property to which the deed notice applies, the person shall
cause the owner of the property to record the deed notice with the office of each county
recording officer responsible for recording deeds for each county in which the property is
located; and shall obtain an official copy of the recorded deed, stamped “Filed” for use in
satisfying the requirements of (b)3 below.

2. If there is no deed for the property to which the notice applies, the documents prepared
pursuant to (a) above shall serve as a notice in lieu of a deed notice, and the person shall:

i. Where the property is a local, county or State roadway, provide a copy of the
documents prepared pursuant to (a) above in both paper and electronic (read only)
format, including all maps, to the following, as applicable:

(1) Each road department of each municipality in which the property is located,;
(2) Each road department of each county in which the property is located:;

(3) The New Jersey Department of Transportation; and

(4) Each utility company with an easement on the roadway; and

ii. For a property that is owned by the U.S. Department of Defense, prepare an
amendment to the Base Master Plan or Land Use Control Assurance Plan in the format
prescribed in (a) above and submit the amendment to the commanding officer of the
affected Base or the commanding officer’s designated representative; and

iii. For a property that is owned by a local, county, State or Federal government
agency (except as provided in ii above), provide a copy of the documents prepared
pursuant to (a) above, in both paper and electronic (read only) format, including all maps,
to the head of each affected agency or that agency’s designated representative; and

3. Provide a paper copy of