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Foreword

At the start of the twenty-first century, fifty years after the drafting of
the 1951Convention Relating to the Status of Refugees, international refugee pro-
tection is at a crossroads. In a globalizing world and a rapidly changing political
environment, the Convention faces many challenges. These include new forms of
persecution and conflict, complex mixed migration movements, the reluctance of
many states to accept refugees, and restrictive interpretation of the Convention.
The papers and the conclusions contained in this volume are one outcome of the

GlobalConsultationson InternationalProtection, organizedbyUNHCRin2000–2
to reinvigorate the international refugeeprotection regime.They address keyques-
tions relating to the 1951 Convention, where it was considered that greater clarity
and coherence of interpretationwas needed. They are the result of a series of expert
roundtables which were held in 2001 as part of the Global Consultations.
This book examines some of the legal issues that are part of the system of gov-

ernance for refugees. The cornerstone of this system remains the 1951 Convention
and its1967Protocol. The aim is to ensure that this systemcan functionmore effec-
tively, equitably, andefficiently, enablingrefugees toobtain theprotection towhich
they are entitled.
Refugee protection problems cannot be addressed in isolation. All stakeholders,

whether they be international organizations, governments, judiciaries, civil so-
ciety, non-governmental organizations, or academia, need to strengthen their
partnerships and clarify their roles. Clearer understanding and more consistent
implementation are an integral part of ensuring that refugee protection burdens
and responsibilities are sharedmore equally, and that someof theworld’smost vul-
nerable individuals areable tofinddurable solutions to theirplightandtoenjoy the
respect that they deserve.
The Declaration agreed by delegates at the Ministerial Meeting of States Parties

to the 1951Convention and/or 1967 Protocol in December 2001 called on States to
‘strengthen asylum and render protection more effective’. I hope this volume will
serve as a tool to assist those involved in refugee protection in this endeavour.

Ruud Lubbers
United Nations High Commissioner for Refugees
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Preface

The world has changed radically since the establishment of UNHCR and
the coming into force of the Convention Relating to the Status of Refugees some
fifty years ago. The modern regime of international refugee protection has been
built on these beginnings in the aftermath of the Second World War and is now
a complex structure affording vital protection to millions of forcibly displaced
people. Within this structure, the Convention and its 1967 Protocol are widely
acknowledged as enduring instruments with a ‘central place in the international
refugee protection regime’, as States Parties to the Convention and/or Protocol de-
clared in December 2001.
Conclusionshave,however, sometimesbeendrawnwhichput inquestion theon-

going relevance of the Convention or which seem to call for its complete overhaul,
or even abandonment. Such conclusions aremisguided, even dangerous. They con-
tribute to the waning quality of asylum, as State commitment to protection using
the available instruments starts to falter. UNHCRdoes of course recognize that the
challenges today are many and various and that there are gaps in the protection
framework, even while, at the core, the Convention regime’s fundamental princi-
ples are as sound and necessary as ever.
TheGlobalConsultations on International ProtectionhavebeenUNHCR’s effort

to rise to modern challenges confronting refugee protection, to shore up support
for the international framework of protection principles, and to explore the scope
for enhancing protection through new approaches, which nevertheless respect the
concerns and constraints of States and other actors. The process was designed to
promote better understanding of today’s protection dilemmas, from the perspec-
tive both of the providers and of the beneficiaries of international protection. State
interests and refugee needs have not been always easy to reconcile, but certainly the
first step in this direction can only be taken when the possibilities and limitations
are properly appreciated.
The Consultations were also conceptualized so as to realize better cooperation

among all concerned. Best practices, or at least baselines, for making asylum sys-
tems work more justly and efficiently, coupled with a firming up of political will
to improve the ‘doing’ of protection, not on an ad hoc and discretionary basis, but
more predictably and consistently within the internationally agreed parameters,
were likewise an objective. So too was a more reasoned approach to responsibility

xvii



xviii Preface

sharing, in order to rationalize the assumption of responsibilities and balance the
burdens in amore equitablemanner. Finally, theConsultationshad thegoal of con-
tributing to improved implementationof important frameworkprinciples, includ-
ing by clarifying their meaning in amodern context.
The various issues raised in the course of the Global Consultations were orga-

nized along three ‘tracks’. The first culminated in an unprecedented Ministerial
Meeting of States Parties to the 1951 Convention and/or 1967 Protocol in Geneva
in December 2001. The Declaration from that meeting – the first ever adopted by
all States Parties – is reproduced in Part 1.3 of this book. ThatDeclaration stands as
an importantmeasure of political commitment to better refugee protectionwithin
a strengthened Convention framework. The ‘second track’ of the Consultations in-
volved a series of expert roundtables held during 2001 on specific issues in the in-
terpretation of the 1951 Convention onwhich greater clarity is required, as set out
in the table on p. xxi. A more harmonized understanding of how the Convention
is to be applied in today’s world will, it is hoped, be one enduring outcome. The
‘third track’ brought together States and other actors, within the framework of the
ExecutiveCommittee of theHighCommissioner’s Programme, to examine various
specificor thematic refugeeprotectionconcernsnotdirectly, ornot adequately, cov-
ered by the Convention and Protocol.
Overall the Global Consultations process has encouraged a cooperative spirit in

tackling refugee issues. It has aroused an interest in multilateral dialogue to find
solutions to an increasingly internationalized set of problems.Theprocess has con-
firmed a willingness to pool concerns and jointly point the way forward to the
durable resolution of problems whose solution is within our collective reach. To-
gether, UNHCR and States have drafted an Agenda for Protection, which should
help both to inform and to shape debate and policy formation. The Agenda com-
prises a comprehensive programme of action to tackle the various issues besetting
refugee protection in today’s complex environment.
This book represents a key outcome very particularly of the second track

roundtable meetings and the Summary Conclusions resulting from them. It fo-
cuses in a detailed manner on discrete legal issues of interpretation of the 1951
Convention, bringing together the expert papers presented to the participants at
the roundtable meetings and their conclusions. The authors were asked to make
proposals to establish common understandings on key issues of Convention inter-
pretation in order to promote greater consistency in the application of the Conven-
tion in the different jurisdictions of the world. They were also asked to factor into
their analysis subsequent developments in international law of relevance to forced
displacement.
Thebook is introducedby anoverviewof refugeeprotection in international law,

followed by a paper on the age- and gender-sensitive interpretation of the 1951
Conventionandthe textof the2001Declarationof theMinisterialMeetingofStates
Parties to the1951Conventionand/or1967Protocol.Thebookthencomprisesnine



Preface xix

parts, each containing apaper bydifferent leading international refugee experts on
key issues of interpretation of the 1951Convention. These concern non-refoulement,
illegal entry, membership of a particular social group, gender-related persecution,
internal flight, relocation or protection alternatives, exclusion, cessation, family
unity and reunification, andUNHCR’s supervisory responsibilityunder its Statute.
Each of these issues was debated at an expert roundtable meeting in 2001 and the
Summary Conclusions of thosemeetings follow the relevant paper.
I trust this bookwill offer a valuable resource for judges, adjudicators, legal prac-

titioners, government officers, humanitarian workers, non-governmental refugee
advocates, and academics alike in their various efforts towards the common goal of
strengthening refugee protectionworldwide. For its part, UNHCRwill be drawing
on thesevarious contributions to refine its ownguidelines,which itmakes available
pursuant to its responsibility under paragraph 8 of its Statute and Article 35 of the
1951 Convention itself.

Erika Feller
Director of International Protection

Office of the United Nations High Commissioner for Refugees
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D.D. andD.N. v. Etat belge,Ministre de l’intérieur etMinistre de la santé publique, de
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FédérationNationale des Déportés et Internés Résistants et Patriotes et al. v. Barbie, 78
ILR 125, 1985 437n

Commission des recours des réfugiés (CRR, Refugee Appeal
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(RDDE), No. 52, Jan.–Feb. 1989, p. 16 220n

Raad van State (Council of State)

DecisionNo. A-2.0273, 1980 386n
A.R.R. v. S., 1982, and A.R.R. v. S., 1988 395n
R.V., 1982, and R.V., 1994 395n
DecisionNo. 6GV 18d-21, Afdeling Bestuursrechtspraak van de Raad van State
(Administrative LawDivision of the Council of State), 7Nov. 1996, RV 1996,
(China) 284n

Rechtseenheidskamer (REK, LawUnity Chamber)

AWB 98/3068 VRWET,Osman Egal v. State Secretary for Justice, TheHague District
Court (Administrative Law Sector/Unity of LawDivision for Aliens’ Affairs), 27
Aug. 1998 626n

AWB 99/73, 3 June 1999 410n
AWB 99/104, 3 June 1999 410n
AWB 99/3380, 13 Sept. 1999 412n



xxxvi Table of cases

New Zealand

The RSAA has a website at www.nzrefugeeappeals.govt.nz. Leading RSAA
decisions and selectedHigh Court and Court of Appeal cases dealing with
refugee issues can also be found at http://www.refugee.org.nz.

High Court of New Zealand

Refugee Council of NewZealand Inc. and theHumanRights Foundation of Aotearoa New
Zealand Inc. andD. v. Attorney-General, Case No.M1881-AS01, interim judgment
31May 2002, supplementary judgment 27 June 2002 230n

Court of Appeal

Decisions since 1999 can be found at http://www.austlii.edu.au/nz/cases/
NZCA/.

Butler v. Attorney-General, [1999] NZAR 205 337n, 378n, 388
King-Ansell v. Police, [1979] 2NZLR 531 343n

NewZealand Refugee Status Appeals Authority (RSAA)

Re C., Refugee Appeal No. 70366/96, [1997] 4HKC 236 338n
ReG.J., Refugee Appeal No. 1312/93, 1NLR 387, 1995 54n, 276n, 280, 286n,

290n, 292n, 304n
ReM.N., Refugee Appeal No. 2039/93, 12 Feb. 1996 53n, 68n, 280n, 344n,

346n
Re R.S., DecisionNo. 135/92, 18 June 1993 383n, 398n
Re S., DecisionNo. 11/91, 5 Sept. 1991 365n
Re S.A., Refugee Appeal No. 1/92, 30April 1992 627n
Re S.K., Refugee Appeal No. 29/91, 17 Feb. 1992 466n
Re S.Y., Refugee Appeal No. 915/92, 29Aug. 1994 53n
DecisionNo. 1613/93 393n
Refugee Appeal No. 2223/94, 30 July 1996 53n
DecisionNo. 70951/98, 5Aug. 1998 371n, 412n
Refugee Appeal No. 71462/99, 27 Sept. 1999 38n
Refugee Appeal No. 71684/99, 29Oct. 1999, [2000] INLR 165 337n, 361,

364n
DecisionNo. 71729/99, 22 June 2000, [2001] NZAR 183 404n, 414n



Table of cases xxxvii

Refugee Appeal No. 71427/99, 16Aug. 2000 53n, 280n, 302, 321n, 327n,
328n, 330n, 331n, 333n, 340n, 342n, 344n, 346n

Russian Federation

Moscow Central Administrative District Zamoskvoretsky
Municipal Court

S.A.K. v.Moscow andMoscowRegion Immigration Control Department, Civil Case No.
2-3688, 10May 2001 583n

Switzerland
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