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    	1 Conformed to the Federal Register version SECURITIES AND EXCHANGE COMMISSION. 17 CFR Parts 240 and 242. [Release No. 34-94499; File No. S7-11-22]. RIN 3235-AL14. Removal of References to Credit Ratings From Regulation M. AGENCY: Securities and Exchange Commission. ACTION: Proposed rule. SUMMARY: The Securities and Exchange Commission ( Commission ) is re-proposing amendments to remove the references to credit ratings included in certain Commission rules. The Dodd- frank Wall Street reform and consumer protection Act ( Dodd- frank Act ), among other things, requires the Commission to remove any references to credit ratings from its regulations. In one rule governing the activity of distribution participants, the Commission is proposing to remove the reference to credit ratings, substitute alternative measures of credit- worthiness, and impose related recordkeeping obligations in certain instances.
2 In another rule governing the activity of issuers and selling security holders during a distribution, the Commission is proposing to eliminate the exception for investment-grade nonconvertible debt, nonconvertible preferred securities, and asset-backed securities. DATES: Comments should be received on or before May 23, 2022. ADDRESSES: Comments may be submitted by any of the following methods: Electronic Comments Use the Commission's Internet comment form ( ); or 1. Send an email to Please include File Number S7-11-22 on the subject line; or Paper Comments Send paper comments to Secretary, Securities and Exchange Commission, 100 F. Street NE, Washington, DC 20549-1090. All submissions should refer to File Number S7-11-22. This file number should be included on the subject line if email is used. To help us process and review your comments more efficiently, please use only one method of submission.
3 The Commission will post all comments on the Commission's website ( ). Comments are also available for website viewing and printing in the Commission's Public Reference Room, 100 F. Street NE, Washington, DC 20549, on official business days between the hours of 10 and 3. Operating conditions may limit access to the Commission's Public Reference Room. All comments received will be posted without change; we do not edit personal identifying information from comment submissions. You should submit only information that you wish to make publicly available. Studies, memoranda, or other substantive items may be added by the Commission or staff to the comment file during this rulemaking. A notification of the inclusion in the comment file of any such materials will be made available on the Commission's website. To ensure direct electronic receipt of such notifications, sign up through the Stay Connected option at to receive notifications by email.
4 FOR FURTHER INFORMATION CONTACT: John Guidroz, Branch Chief, Laura Gold, Special Counsel, Jessica Kloss, Attorney-Adviser, or Josephine Tao, Assistant Director, in the Office of Trading Practices, at (202) 551-5777, Division of Trading and Markets, Securities 2. and Exchange Commission, 100 F Street NE, Washington, DC 20549. SUPPLEMENTARY INFORMATION: The Commission is proposing to amend the existing exceptions found in 17 CFR ( Rule 101 ) and 17 CFR ( Rule 102 ) for investment-grade nonconvertible debt securities, nonconvertible preferred securities, and asset- backed securities. Specifically, the Commission is proposing to remove the requirement to qualify for the exception in each of these rules that these securities be rated investment grade by at least one nationally recognized statistical rating organization ( NRSRO ). In its place, in Rule 101, the Commission proposes to except (1) nonconvertible debt securities and nonconvertible preferred securities (collectively, Nonconvertible Securities ) that meet a specified probability of default threshold, and (2) asset-backed securities that are offered pursuant to an effective shelf registration statement filed on the Commission's Form SF-3.
5 In addition, the Commission is proposing to eliminate the existing exception in Rule 102 for investment-grade Nonconvertible Securities, and asset-backed securities. The Commission is also proposing amendments to 17. CFR (b) ( Rule 17a-4(b) ) under the Securities Exchange Act of 1934 ( Exchange Act ) to require broker-dealers to maintain the written probability of default determination. Table of Contents I. Background .. 5. II. Prior Proposals to Remove References to Credit Ratings in Regulation 8. A. 2008 Proposal .. 9. B. 2011 Proposal .. 10. III. Application of Regulation M to Distributions of Nonconvertible Securities and Asset-Backed Securities .. 14. IV. Proposed Amendments to Rules 101 and 102 to Remove References to Credit 3. Ratings .. 17. A. Rule 101 .. 17. B. Rule 102 .. 43. V. Recordkeeping Requirement: Rule 17a-4(b)(17) .. 48. A. Proposed Recordkeeping Requirement .. 48. B. Request for Comment.
6 50. VI. General Request for Comment .. 51. VII. Paperwork Reduction Act Analysis .. 52. A. Background .. 52. B. Proposed Use of 54. C. Information Collections .. 54. D. Collection of Information is Mandatory .. 58. E. Confidentiality .. 58. F. Retention Period of Recordkeeping Requirement .. 59. G. Request for Comment .. 59. VIII. Economic Analysis .. 61. A. Baseline .. 62. B. Benefits of the Proposed Amendment .. 66. C. Costs of the Proposed Amendment .. 71. D. Efficiency, Competition, and Capital Formation .. 80. E. Reasonable 81. F. Request for Comment .. 92. IX. Regulatory Flexibility Act Certification .. 94. 4. X. Consideration of Impact on the Economy .. 96. Statutory Basis and Text of Proposed Amendments .. 96. List of Subjects in 17 CFR Part 240 and 96. I. Background Title IX, Subtitle C, of the Dodd- frank Act includes provisions regarding statutory and regulatory references to credit ratings in the Exchange Act and the rules promulgated thereunder.
7 1 One such provision, Section 939A, requires the Commission to review any regulation issued by [the Commission] that requires the use of an assessment of the credit- worthiness of a security or money market instrument and any references to or requirements in such regulations regarding credit ratings. 2 Upon completion of this review, the Commission must remove any reference to or requirement of reliance on credit ratings and substitute in such regulations such standard of credit-worthiness as the Commission determines to be appropriate for such regulations. In making such a determination, the Commission shall seek to establish, to the extent feasible, uniform standards of credit-worthiness for use by the Commission, taking into account the entities it regulates and the purposes for which such entities would rely on such standards of credit-worthiness. 3 The statute also requires the Commission to 1.
8 See Pub. L. 111-203 secs. 931 939H, 124 Stat. 1376, 1872-90 (2010). These provisions are designed [t]o reduce the reliance on ratings. Joint Explanatory Statement of the Committee of Conference, Conference Committee Report No. 111-517, to accompany 4173, 864 79, 870 (June 29, 2010). 2. Pub. L. 111-203 sec. 939A(a); see infra note 4. 3. See id. at sec. 939A(b). 5. transmit a report to Congress upon the conclusion of the review required in Section 939A(a). 4. In reference to the requirements in Section 939A, the Commission is proposing amendments to Rule 101 and Rule 102 to remove the existing exceptions for nonconvertible debt securities, nonconvertible preferred securities, and asset-backed securities, that are rated by at least one NRSRO, as that term is used in Rule 15c3-1 under the Exchange Act, 5 in one of its generic rating categories that signifies investment grade. 6 Throughout this release, this exception referencing an investment grade rating is referred to as the Investment Grade Exception, or the Investment Grade Exceptions when referencing the exception provided in Rule 101 and Rule 102 or the rules collectively, as applicable.
9 In place of the Investment Grade Exception in Rule 101, the Commission proposes to substitute alternative standards of credit-worthiness with respect to the type of security that is the subject of a distribution. First, for distributions of Nonconvertible Securities, the Commission is proposing a standard that is based on the probability of default of the issuer. 7 Second, for distributions of asset-backed securities, the 4. Id. at sec. 939A(c); see SECURITIES AND EXCHANGE COMMISSION STAFF, REPORT ON REVIEW OF RELIANCE. ON CREDIT RATINGS: AS REQUIRED BY SECTION 939A(C) OF THE DODD- frank WALL STREET reform AND. consumer protection ACT (2011), available at Staff reports, Investor Bulletins, and other staff documents (including those cited herein) represent the views of Commission staff and are not a rule, regulation, or statement of the Commission. The Commission has neither approved nor disapproved the content of these documents and, like all staff statements, they have no legal force or effect, do not alter or amend applicable law, and create no new or additional obligations for any person.
10 5. 17 CFR In 1975, the Commission adopted the term NRSRO as part of its amendments to Exchange Act Rule 15c3-1. In 2013, pursuant to Section 939A of the Dodd- frank Act, the Commission adopted amendments to Rule 15c3-1 to remove the reference to NRSROs. See Removal of Certain References to Credit Ratings Under the Securities Exchange Act of 1934, Release No. 34-71194 (Dec. 27, 2013) [79 FR. 1522, 1527 28 (Jan. 8, 2014)]. 6. See 17 CFR (c)(2), 17 CFR (d)(2). 7. To assist the Commission in conducting effective examinations and oversight of distribution participants and their affiliated purchasers, the Commission is also requiring the maintenance and preservation of the written probability of default determination. See infra Part V. 6. Commission is proposing to except asset-backed securities that are offered pursuant to an effective shelf registration statement filed on Form SF-3. Finally, the Commission is proposing to eliminate the Investment Grade Exception in Rule 102 and not replace it with an alternative standard.
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