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    	1 GUIDE TO THE. MEMORANDUM OF. INCORPORATION . CAPE TOWN. 8TH FLOOR, 5 ST GEORGES MALL, CAPE TOWN. P O BOX 395, CAPE TOWN 8000. Telephone No: (+27) 21 406 9100. Fax No: (+27) 21 419 7909. Docex 45 Cape Town CLAREMONT. 2ND FLOOR, BUCHANAN'S CHAMBERS, CNR WARWICK STREET & PEARCE ROAD, CLAREMONT. P O BOX 23355, CLAREMONT 7735. Telephone No: (+27) 21 673 4700. Fax No: (+27) 21 673 4701. Docex 9 Claremont PARTNERS. SHELEIGH KAINDL. BJuris. LLB. Attorney, Conveyancer, Notary Public MARYNA BOTHA. Attorney, Conveyancer, Notary Public SERVICES. PROPERTY LAW. LITIGATION. ESTATES AND TRUSTS. FAMILY LAW. PERSONAL INJURY AND INSURANCE. CORPORATE AND COMMERCIAL LAW. EMPLOYMENT LAW. CONTENTS. Notes on the GUIDE to drafting a new MEMORANDUM of INCORPORATION 2. 1. Overview of Legislation 3. 2. Transitional Arrangements and Pre-existing Company's 4.
2 3. New Rules relating to INCORPORATION , Registration and The MOI in general 9. 4. Ring-fenced and Personal Liability Company's Doctrine of Constructive Notice 11. 5 Non-profit Company's 12. 6. Additional Rules and Shareholder Agreements 12. 7. Amendment or Alterations to MOI 13. 8. The MOI form drafting of form CoR 14. 9. Section 6 Anti-avoidance 36. 10. Section 218 Civil Actions 36. 11. Transitional Arrangements and CC's 37. 12. Definitions 38. 13. Special and Ordinary Resolutions 39. TABLES. A. Categorisation of Companies 40. B. Related and Inter-related Persons and Control 41. C. Access to Information 42. D. Solvency and Liquidity Test 43. E. Prescribed Officers 43. F. Non-eligible and Disqualified Directors 44. G. Leniency re Governance for Certain Companies (S57) 45. H. Public Interest Score 46. I. Special Resolutions required in Terms of the Act Section 65(11) 46.
3 J. Conditions for Lending Financial Assistance 47. K. Electronic Signatures, Communication and Substantial Compliance 48. 1. NOTES. PURPOSE AND STRUCTURE OF THE GUIDE . The Act requires all companies to convert their existing MEMORANDUM and Articles of Association to a MEMORANDUM of INCORPORATION (MOI). This GUIDE is intended to serve as a guideline to the drafting of a new MOI as required by the Act (read together with the Companies Amendment Act and Companies Regulations). The Act gives companies a two year transitional or grace period in which to comply with the new Act. The contents of a MEMORANDUM and Articles of Association of a pre-existing company may thus remain unchanged for two years calculated from the effective date of the Act, being 1 May 2011 until 1 May 2013. Pre-existing companies (see definition on page 39) can during the two year period, comply with the new Act by lodging their new MOI with the Commission.
4 New companies formed after 1 May 2011 will need to comply with the new Act which creates new rules for INCORPORATION , registration, organisation and management of companies in SA. The GUIDE is structured in such a way as to provide the reader with an overview of: the transitional arrangements over the two year grace period for pre-existing companies;. the legal status of pre-existing shareholders agreements, rules of a company, and the MEMORANDUM and Articles both before and after the two year grace period has expired;. the new rules for INCORPORATION of a new company under the new system, and conversion of pre-existing close corporations to companies;. the doctrine of constructive notice and ring-fencing;. the MOI and how to draft it so that it meets a company's requirements and yet remains compliant with the Act.
5 To this end, we have taken the form CoR Long Standard form for Profit Companies (as published in the Companies Regulations, 2011), as an example of an MOI see pages 14 to 35, and have provided commentary and extracts from the Act on each Article;. The second half of the GUIDE deals, inter alia, with anti-avoidance provisions and civil actions. Please note that the information contained herein is a summary of some of the key sections of the legislation, as they relate specifically to the MOI. It does not purport to cover every aspect relating thereto, and is issued to clients as a general overview. IMPORTANT NOTE. Due to fundamental reforms brought about by the Act we recommend that professional advice be sought before making any decisions based on this GUIDE 's contents or when dealing with any matters relating thereto.
6 While every care has been taken in the compilation of this GUIDE , no responsibility of any nature whatsoever shall be accepted for any inaccuracies, errors or omissions. 2. 1. OVERVIEW OF LEGISLATION. The Act was signed by the President on the 9th April 2009 and gazetted in Gazette No. 32121 (Notice No. 421) and came into operation on 1 May 2011. The Companies Regulations, 2011 were published on the 20 April 2011. They deal with the functions of the Commission, the Takeover Regulation Panel and the Companies Tribunal, qualifications of Business Rescue Practitioners and Financial Reporting standards for the various categories of company. The Companies Amendment Act, 2011 purports to rectify certain provisions of the Act so as to ensure its improved administration, and establish a proper foundation for certain necessary regulations.
7 In addition it attempts to address significant errors and ambiguities that could have resulted in the misapplication of the Act. The Amendment Act and Companies Regulations came into effect on the general effective date of the Act. The Act should thus be read together with the Amendment Act and Regulations. Throughout the text, specific reference is made to the sections of the Amendment Act or the Regulations where applicable, otherwise any reference to a section in general means that it is in reference to the Companies Act, 2008, or the Act . Definitions and Abbreviations: previous Act Companies Act no 61, 1973. Act Companies Act no 71, 2008. Amendment Act Companies Amendment Act no 3, 2011. Regulations Companies Regulations, 2011. MOI MEMORANDUM of INCORPORATION CC's Close Corporations CC's Act Close Corporations Act, 1984.
8 Members Members of Close Corporations or of a non-profit company (as the context indicates). JP Juristic Person AFS annual financial statements AGM annual general meeting Regulatory Bodies The Commission the Companies Intellectual Property Commission (CIPC, previously CIPRO). Tribunal the Companies Tribunal The Panel the Take-Over Regulation Panel FRSC the Financial Reporting Standards Council 3. 2. TRANSITIONAL ARRANGEMENTS AND. PRE-EXISTING COMPANY'S. Some key aspects relating to pre-existing company's and their transition to the new regime are as follows: CONTINUATION OF PRE-EXISTING COMPANY'S. [Schedule 5, Item 2 of the Act]. Item (2)(1): Every pre-existing company incorporated under the previous Act or recognised as an existing company will continue as if incorporated and registered under the new Act with the existing name and registration number, subject to Item 4 of Schedule 5.
9 MOI, RULES AND SHAREHOLDERS AGREEMENTS. OF PRE-EXISTING COMPANY'S. [Schedule 5, Item 4 of the Act]. THE MOI. A pre-existing company may file within two years of the general effective date of the new Act (without charge)* an amendment to its MOI to harmonise it with the Act, and if necessary a notice of name change and copy of a special resolution under Section 16 to alter its name to meet the requirements of the Act;. The following companies will be deemed to have amended their MOI's from the general effective date of the new Act, and to have changed their names in so far as required to comply with Section 11(3) as follows: A Section 21 company to expressly state that it is a non-profit company (NPC);. A Section 53(b) company to expressly state that it is a personal liability company (Inc);. A company falling within the definition of a State Owned Company in terms of new Act to have changed its name (SOC Ltd).
10 A company limited by guarantee (other than a Section 21 company). may file a notice within 20 business days after the general effective date electing to become a Profit company. If not, it is deemed to have amended its MOI from the effective date to expressly state that it is a NPC and to change its name accordingly. [Refer to Table A page 40 for further detail on the categorisation of companies per the new Act];. *Lodgement of the MOI post the two year period will attract a prescribed fee. BINDING PROVISIONS / RULES. A pre-existing company may have adopted any binding provisions under whatever style or title, comparable in purpose and effect to the rules of the company contemplated in Section 15(3), [additional rules relating to the governance of the company see pages 12 and 13]. These provisions continue to have the same force and effect for the two year grace period.
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