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    	Transcription of UNITED STATES COURT OF APPEALS FOR THE …


        
    	1 FOR PUBLICATIONUNITED STATES COURT OF APPEALSFOR THE ninth circuit HEMP INDUSTRIES ASSOCIATION;ALL-ONE-GOD-FAITH, INC., dba s Magic Soaps; ATLASCORPORATION; NATURE S PATHFOODS USA INC.; HEMP OILCANADA, INC.; HEMPZELS, INC.;No. 03-71366 KENEX LTD.; TIERRA MADRE, LLC;DEA No. RUTH S HEMP FOODS, INC.; ORGANICFed. Reg. DEA-CONSUMERS ASSOCIATION,205 FPetitioners, ENFORCEMENTADMINISTRATION,Respondent. HEMP INDUSTRIES ASSOCIATION;ALL-ONE-GOD-FAITH, INC., dba s Magic Soaps; ATLASCORPORATION; NATURE S PATHFOODS USA INC.; HEMP OILNo. 03-71603 CANADA, INC.; HEMPZELS, INC.;DEA LTD.; TIERRA MADRE, LLC;Fed. Reg. DEA- RUTH S HEMP FOODS, INC.; ORGANIC206 FCONSUMERS ASSOCIATION,Petitioners, ENFORCEMENTADMINISTRATION,Respondent. 1787On Petition for Review of an Order of theDrug Enforcement AgencyArgued and SubmittedSeptember 17, 2003 San Francisco, CaliforniaFiled February 6, 2004 Before: Mary M.
2 Schroeder, Chief Judge, Betty B. Fletcher,and Alex Kozinski, circuit by Judge B. Fletcher1788 HEMP INDUSTRIES ASSOC. v. DEACOUNSELJ oseph E. Sandler, Sandler Reiff & Young, Washington, Patrick Goggin, San Francisco, California, for thepetitioners-appellants. Daniel Dormont, Senior Attorney, Drug Enforcement Admin-istration, Washington, , for the FLETCHER, circuit Judge: Appellants manufacture, distribute, or sell comestible itemscontaining oil or sterilized seeds from hemp a species ofplant within the genus Cannabis. They challenge two DrugEnforcement Administration ( DEA ) regulations that, takentogether, would ban the sale or possession of such items evenif they contain only non-psychoactive trace amounts oftetrahydrocannabinols ( THC ). The DEA asserts that natural,as well as synthetic, THC is included in Schedule I of theControlled Substances Act ( CSA ).
3 We have previously heldthat the definition of THC in Schedule I refers only to syn-thetic THC, and that any THC occurring naturally withinCannabis is banned only if it falls within the Schedule I defi-nition of marijuana. 1 We reiterate that ruling here: in accor- 1 The Act spells this as marihuana. We employ the modern spellinghere. 1790 HEMP INDUSTRIES ASSOC. v. DEAdance with Schedule I, the DEA s relevant rules and regula-tions may be enforced only insofar as they ban the presenceof marijuana or synthetic THC. I. BACKGROUND Appellants business activities include importing and dis-tributing sterilized hemp seed and oil and cake derived fromhemp seed, and manufacturing and selling food and cosmeticproducts made from hemp seed and On October 9, 2001,the DEA published what it labeled an Interpretive Rule stat-ing that any product that contains any amount of THC is aschedule I controlled substance.
4 Interpretation of Listingof THC in Schedule I, 66 Fed. Reg. 51530, 51533 (Oct. 9,2001). This rule would have banned the possession and saleof Appellants products. On the same day, the DEA proposed2We refer to hemp stalks, fiber, oil and cake made from hemp seed, andsterilized hemp seed itself , those substances excluded from the defi-nition of marijuana under 21 802(16) as non-psychoactivehemp. A psychoactive substance is one affecting the mind or behav-ior. Merriam-Webster Dictionary. The non-psychoactive hemp used in Appellants products is derivedfrom industrial hemp plants grown in Canada and in Europe, the flowersof which contain only a trace amount of the THC contained in marijuanavarieties grown for psychoactive use. The hemp seed used in food prod-ucts is an achene, or small nut, that is either hulled for direct consump-tion or crushed for oil.
5 It contains 20 percent high-quality, digestibleprotein, which can be consumed by humans. Dept. of Agriculture,Industrial Hemp in the UNITED STATES : Status and Market Potential 15 ( ), available at Hemp seed oil has a better profile of key nutrients, suchas essential fatty acids and gamma-linolenic acid, than other oils .. anda similar profile of other nutrients, such as sterols and tocopherols. Thompson, Berger & Allen, Univ. of Kentucky Center for Business andEconomic Research, Economic Impact of Industrial Hemp in Kentucky 7-8 (July 1998), available at list a wide range of current and planned commercial productsthat use hemp oil or seed, including roasted hulled seed, nutrition bars, tor-tilla chips, pretzels, beer, candy bars, margarine, sauces, dressings, andnon-dairy versions of milk and cheese.
6 1791 HEMP INDUSTRIES ASSOC. v. DEAtwo rules that subsequently became final on publication in theFederal Register on March 21, 2003. Clarification of Listingof THC in Schedule I, 68 Fed. Reg. 14114 (March 21, 2003).These rules ( Final Rules ) are the subject of the instantappeal. DEA-205F amends the DEA s regulations at (d)(27) so that the listing of THC in Sched-ule I includes natural as well as synthetic THC. DEA-206 Fexempts from control non-psychoactive hemp products thatcontain trace amounts of THC not intended to enter thehuman body. We stayed enforcement of the Final Rules pend-ing disposition of this appeal . Appellants challenged the putative Interpretive Rule inHemp Industries Assoc. v. DEA, 333 1082 (9th ) ( Hemp I ). During our consideration of that case, theDEA notified us that it would soon issue the Final Rules.
7 Weset aside considering the merits of Hemp I to await their publication, we solicited briefing from both partiesas to whether Hemp I was rendered moot by the publicationof the Final Rules. Appellants in Hemp I argued that the casewas not moot. A majority of the panel agreed. Hemp I wasfiled on June 30, 2003. Hemp I addressed whether the putative Interpretive Rulewas an interpretive rule or a legislative rule under the Admin-istrative Procedure Act. That question turned primarily onwhether the putative Interpretive Rule would amend theDEA s own regulation on the coverage of naturally-occurringTHC in Schedule I. Hemp I, 333 at 1088. In that con-text, we held that the listing of marijuana in Schedule Iexcludes the mature stalks of such plant, fiber produced fromsuch stalks, oil or cake made from the seeds of suchplant, any other compound, manufacture, salt, deriv-ative, mixture, or preparation of such mature stalks(except the resin extracted therefrom), fiber, oil, or1792 HEMP INDUSTRIES ASSOC.
8 V. DEAcake, or the sterilized seed of such plant which isincapable of germination. Id. (quoting 21 802(16)). We held further that thelisting of THC in Schedule I, as part of the ComprehensiveDrug Abuse Prevention and Control Act of 1970, applied onlyto synthetically-created THC. We reasoned that if naturally-occurring THC were covered under THC, there would be noneed to have a separate category for marijuana, which obvi-ously contains naturally-occurring THC. Yet Congress main-tained marijuana as a separate category. Hemp I, 333 at1089. We concluded that THC naturally-occurring withinnon-psychoactive hemp products did not fall under the DEA sregulation, which provided: The Director has investigated and designates alldrugs, unless exempted by regulations in this part,containing any amount of the following substancesas having a potential for abuse because of their.
9 (3) Hallucinogenic effect: .. Synthetic equivalents of the substances contained inthe plant, or in the resinous extractives of Cannabis,sp. and/or synthetic substances, derivatives, and theirisomers with similar chemical structure and pharma-cological activity .. 21 (c) (1970).3 We held that the imposition of3In 1971 the title Tetrahydrocannabinols and a code number wereadded. The regulations were later transferred from 21 (c) to21 (d)(27). The Final Rules amended 21 (d)(27) to insert the words Meaning tetrahydrocannabinols nat-1793 HEMP INDUSTRIES ASSOC. v. DEAa ban on THC occurring naturally within non-psychoactivehemp products amended the DEA s own regulations, and thatdoing so could be accomplished, if at all, only by a legislativerule. Hemp I, 333 at 1091.
10 We explicitly reserved thequestion of the validity of the DEA s proposed legislativerules, which have become the Final Rules, until the instantcase was before us. Id. II. JURISDICTION We have jurisdiction to review Appellants claims that theDEA s Final Rules are invalid under 21 877, and theclaim of a violation of the Regulatory Flexibility Act under 611. III. ANALYSIS Appellants offer three arguments why the Final Rules maynot be enforced with respect to THC naturally-occurring innon-psychoactive hemp products. First, they argue that DEA-205F is a scheduling action placing non-psychoactive hempin Schedule I for the first time that fails to follow the proce-dures for such actions required by the Controlled SubstancesAct ( CSA ). Second, they argue that the adoption of DEA206F is arbitrary and capricious in exempting non-psychoactive hemp products intended to be eaten by animalsbut not those intended to be eaten by humans, when humansseeking (in vain) any psychoactive effect from these sub-stances could easily eat either.
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