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    	1 2018 Werksmans Inc. All rights reserved. No part of this publication may be reproduced, stored in a retrieval system or transmitted in any form or by any means, whether electronic, mechanical, photocopying, recording or otherwise without a full and clear acknowledgment that the Werksmans Amendments to the BBBEE Act and the CODES EXPLAINED is the source. This Guide is not a substitute for legal, financial or any other advice. If you require particular information you are advised to consult with a qualified attorney. While every care has been taken to ensure the information in this Guide is accurate as at 15 June 2018, Werksmans Inc. shall not be held liable for any harm caused by any error or loss suffered as a in the early 1900s, Werksmans Attorneys is a leading South African corporate and commercial law firm, serving multinationals, listed companies, financial institutions, entrepreneurs and government.
2 Operating in Gauteng and the Western Cape, the firm is a founding member of African legal a l l i a n c e L E X A f r i c a . L E X A f r i c a w a s e s t a b l i s h e d in 1993 as the first and largest African legal alliance, and has over 600 lawyers in over 20 African countries. It offers huge potential for Werksmans clients seeking to do business on the continent by providing a gateway to a formidable track record in mergers and acquisitions, banking and finance, and commercial litigation and dispute resolution, Werksmans is distinguished by the people, clients and work that it attracts and retains. Werksmans m o r e t h a n 2 0 0 l a w y e r s a r e a p o w e r f u l t e a m of independent-minded individuals who share a common service ethos.
3 The firm s success is built on a solid foundation of insightful and innovative d e a l s t r u c t u r i n g a n d l e g a l a d v i c e , a k e e n a b i l i t y to understand business and economic imperatives and a strong focus on achieving the best legal outcome for Werksmans ATTORNEYSA member of the LEX Africa AllianceBBBEE ACT AND CODES EXPLAINED1 BACKGROUND TO THE GUIDEINTRODUCTION THE BBBEE ACTBBBEE STATUS IN TERMS OF THE CODES SCORECARDS FOR THE ELEMENTS OF BBBEEGLOSSARYCONTACT DETAILS01 02 03 04 05 06 07 TABLE OFCONTENTSTABLE OF CONTENTS | 013 The Broad- based black economic empowerment Act 53 of 2003 ( BBBEE Act ) provides the legislative framework for Broad- based black economic empowerment ( BBBEE ) in South Africa.
4 CODES of Good Practice may be issued by the Minister of Trade and Industry under the BBBEE Act and such CODES may be generic ( of general application) or apply to a specific sector of the economy (so called sector CODES that are developed by stakeholders in the relevant sector). The current generic CODES of Good Practice ( CODES ) were published on 11 October 2013 and came into effect on 1 May 2015. Certain amendments to the CODES have been proposed by the Minister of Trade and Industry for public comment by 28 May 2018. As at the publication date of this Guide, the final form of the amendments is not clear. The primary purpose of the BBBEE Act and the CODES is to address the legacy of apartheid and promote the economic participation of black People in the South African economy.
5 Please refer to the definition of black People in the glossary at the end of this purpose of this Guide is to provide you with a basic understanding of the legal framework for BBBEE and its importance and implications for your reading this Guide, please refer to the glossary of defined terms at the end of this BACKGROUND TO THE GUIDE | BACKGROUND TO THE GUIDE025 The BBBEE Act and the CODES are a powerful expression of the Government s policy to actively promote and implement BBBEE . The manner in which a firm applies BBBEE in its business is effectively left for the individual firm to decide and the BBBEE Act and CODES do not impose legal obligations on firms to comply with specific BBBEE targets.
6 The CODES simply provide a methodology for measuring a firm s BBBEE rating and the targets in the CODES are not legally binding ( BBBEE points may still be scored on a pro-rata basis if the targets are not met). However, a firm s BBBEE status is an important factor affecting its ability to successfully tender for Government and public entity tenders, and (in certain sectors like mining and gaming) to obtain licences. Private sector clients also increasingly require their suppliers to have a minimum BBBEE rating in order to boost their own BBBEE is accordingly an important factor to be taken into account by any firm (whether foreign or local) conducting business in South Africa. The starting point of any BBBEE strategy is for the firm first to decide what BBBEE status it commercially requires, and then to determine and implement a commercially practical strategy to achieve that INTRODUCTION | 037 The BBBEE Act establishes the Broad- based black economic empowerment Commission ( Commission ), which is headed by a Commissioner appointed by the Minister of Trade and Industry, for not more than two terms of five years each.
7 The Commission became operational in 2017 and its functions include, to: >oversee, supervise and promote adherence to the BBBEE Act in the interest of the public, and strengthen and foster collaboration between the public and private sectors to promote and safeguard the objectives of BBBEE ; >maintain a registry of major BBBEE ownership transactions. Such transactions with a Transaction Value equal to or exceeding R25 million must be registered with the Commission within fifteen days of concluding the transaction. Although the Commission s approval is not required, the Commission may (but is not obliged), within ninety days after the registration date, assess and advise the parties in writing of any BBBEE concerns it has about the transaction.
8 The Commission may initiate an investigation if its concerns are not remedied within a reasonable period. Advisory opinion services are provided by the Commission; >receive and investigate complaints relating to BBBEE and, on its own initiative, investigate any matter relating to BBBEE . Several cases have been and are being investigated by the Commission and in practice these investigations have primarily related to so-called fronting practices (please see the glossary at the end of this Guide for the definition) and other contraventions of the BBBEE Act. The Commission has wide ranging investigative powers including subpoena powers and the right to apply to Court to restrain a breach of the BBBEE Act and/or a fronting practice.
9 The Commission is not empowered by the BBBEE Act to impose a penalty or other criminal sanctions, but it is obliged in terms of the BBBEE Act to refer a matter to the National Prosecuting Authority or the South African Police Service if it is of the view that it may involve a criminal offence in terms of the BBBEE Act or any other law. It may also refer a matter to the South African Revenue Services and/or any applicable regulatory authority. The Commission may publish its findings and recommendations once any judicial review and/or criminal proceedings have been THE BBBEE ACT | THE BBBEE ACT8In terms of the BBBEE Act, it is a criminal offence if a person knowingly (please see the glossary at the end of this Guide for the definition): >misrepresents or attempts to misrepresent a firm s BBBEE status; >provides false information or misrepresents information to a BBBEE verification professional to secure a certain BBBEE status or benefit; >provides false information or misrepresents information relevant to assessing BBBEE status to an organ of state or public entity.
10 >engages in a fronting practice (please see the glossary at the end of this Guide for the definition). A fine and/or up to 10 years imprisonment may be imposed on individuals, and a firm may be fined up to 10% of its annual turnover. A convicted person (and in certain circumstances its shareholders and directors) is banned from transacting with the Government and public entities for 10 years from the date of conviction. A BBBEE verification professional or procurement officer of a Governmental body or public entity who becomes aware of and fails to report any such an offence is also guilty of a criminal offence and a fine and/or up to twelve months imprisonment may be BBBEE Act also: >introduces a statutory right for the Government and public entities to cancel any contract or authorisation awarded due to knowingly furnished false information on a firm s BBBEE status.
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			A REVIEW OF THE KING IV REPORT ON …

			www.werksmans.com
			There have been significant corporate governance and regulatory developments, locally and internationally, since King III was issued in 2009, such as the enactment of the
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			A Guide to Business Rescue Prepared by …

			www.werksmans.com
			A Guide to Business Rescue Prepared by Werksmans Attorneys In terms of such court order, an affected person would appoint a practitioner to supervise the BRP. The court may dismiss the application and place the
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			GLI - Bribery & Corruption First Edition 52 www.globallegalinsights.com Werksmans Attorneys South Africa powers, but it has been established to support the existing investigative bodies and other role-
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			Enforcement of Foreign Judgments in 28 jurisdictions ...

			www.werksmans.com
			Enforcement of Foreign Judgments in 28 jurisdictions worldwide Contributing editors: Mark Moedritzer and Kay C Whittaker 2012 Published by Getting the Deal Through
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			Companies Act No. 71 of 2008 Duties and Liabilities of ...

			www.werksmans.com
			A Guide to Business Rescue Prepared by Werksmans Attorneys Companies Act No. 71 of 2008 Duties and Liabilities of Directors This booklet provides insight into certain of the responsibilities
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			BASICS OF BUSINESS RESCUE - Werksmans

			www.werksmans.com
			1 Restructuring of companies in financial distress is on the increase globally. In line with this trend, Chapter 6 of the new Companies Act, No. 71 of 2008 (the Act) introduces business rescue to the South African business landscape. South African companies that are financially distressed in …
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			Companies Act No. 71 of 2008 Duties and Liabilities of ...

			www.werksmans.com
			Duties and Liabilities of Directors Prepared by Werksmans Attorneys Importantly, in the case of a profit company (other than a state owned company), the MOI must provide for the election by shareholders of at least 50% of the directors and 50% of any alternate directors. Except to the extent that the MOI of a company provides
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			CLAIMS AGAINST DIRECTORS IN TERMS OF THE COMPANIES …

			www.werksmans.com
			Fortunately, the new Companies Act No. 71 of 2008 (“the Act”) that came into effect on 1 May 2011, has a significant impact on directors’ liability in corporate South Africa. The provisions of the Act set the bar for competent directors at much higher levels than we have seen in the past. This booklet provides insight into how creditors may
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			GOVERNMENT NOTICE - Department of Trade, Industry and ...

			www.thedtic.gov.za
			“B-BBEE” means broadbased black economic empowerment as defined in section 1 of - the Broad-Based Black Economic Empowerment Act; “B-BBEE status level of contributor”means the B-BBEE status of anentity in terms of a code of good practice on black economic empowermentissued in terms of section 9(1)
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			UNIVERSITY OF ZULULAND

			www.unizulu.ac.za
			B-BBEE” means Broad-Based Black Economic Empowerment as defined in the Broad-Based Black Economic Empowerment Act 53 of 2003 and the Codes of Good Practice. “Black South Africans” means Africans, Coloureds and Indians but South African citizens by birth or that have obtained citizenship prior to 27 April 1994. “
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			1.11 “B-BBEE Status Level of Contributor” means the B-BBEE status of an entity in terms of a code of good practice on black economic empowerment issued in terms of section 9(1) of the Broad-Based Black Economic Empowerment Act, 2003, (Act 53 of 2003); 1.12 “Black Designated Groups” has the meaning assigned to it in the codes
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			Chapter Seven: Code 500 - B-BBEE Website

			bee.b1sa.co.za
			Procurement Element of Broad-Based Black Economic Empowerment Statement 500 – The General Principles for Measuring Preferential ... B-BBEE Procurement Spend from all suppliers based on the B- ... (B) Company C 29% Non- Black women R2,000,000 Black women R2,000,000 (C)
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			UNDERSTANDING BEE - SAIPA

			www.saipa.co.za
			• ‘B- EE Initiative • broad-based black economic empowerment [• black people (amendment incorporated from code) • ommission [• fronting practice • knowing [, knowingly means: • Having actual knowledge • Was in a position where ought to have • Known • Investigated; to know • Taken other measures; to know
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			www.dffe.gov.za
			10 No. 25899 GOVERNMENT GAZETTE, 9 JANUARY 2004 Act No. 53,2003 BROAD-BASED BLACK ECONOMIC EMPOWERMENT ACT, 2003 (b) develop a plan for financing broad-based black economic empowerment; (c) provide a system for organs of state, public entities and other enterprises to prepare broad-based black economic empowerment plans and to report …
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			www.gov.za
			CODES OF GOOD PRACTICE ON BROAD BASED BLACK ECONOMIC EMPOWERMENT I, Dr Rob Davies, Minister of Trade and Industry, hereby: a) Issue the Defence Sector Code in terms of section 9(1) of the Broad-Based Black Economic Empowerment Act, (Act No. 53 of 2003) as amended by the B-BBEE Act 46 of 2013.

			   Economic, Based, Board, Empowerment, Broad based black economic empowerment, Black, Based black economic empowerment
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			www.gov.za
			4 No. 37271 GOVERNMENT GAZETTE, 27 January 2014 Act No. 46 of 2013 Broad-Based Black Economic Empowerment Amendment Act, 2013 (b) who became citizens of the Republic of South Africa by naturalisation— (i) before 27 April 1994; or (ii) on or after 27April 1994 and who would have been entitled to
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