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INSTRUCTIONS FOR SMALL ESTATE AFFIDAVIT



SMALL ESTATE AFFIDAVIT INSTRUCTIONS Page 1 of 7 (Jan 2020) INSTRUCTIONS FOR SMALL ESTATE AFFIDAVIT TALK TO A LAWYER IF YOU DO NOT UNDERSTAND YOUR DUTIES OR ANY PART OF THESE INSTRUCTIONS ! If you make a mistake, you may have to personally pay the cost of the mistakes and loss to the ESTATE . The AFFIDAVIT will be filed with the court and has legal consequences. These INSTRUCTIONS are not a complete statement of the law. You are responsible for following all Oregon laws, even those not explained here. Contact the Oregon State Bar Lawyer Referral Service if you need help finding a lawyer or have questions about the Bar s Modest Means Program.

• Assets that transfer by beneficiary designation ( like life insurance and retirement accounts), unless Decedent’s estate is designated as a beneficiary ... IRA, 402(k), brokerage, etc.), and last 4 digits of the account number
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    	Transcription of INSTRUCTIONS FOR SMALL ESTATE AFFIDAVIT


        
    	1 SMALL ESTATE AFFIDAVIT INSTRUCTIONS Page 1 of 7 (Jan 2020) INSTRUCTIONS FOR SMALL ESTATE AFFIDAVIT TALK TO A LAWYER IF YOU DO NOT UNDERSTAND YOUR DUTIES OR ANY PART OF THESE INSTRUCTIONS ! If you make a mistake, you may have to personally pay the cost of the mistakes and loss to the ESTATE . The AFFIDAVIT will be filed with the court and has legal consequences. These INSTRUCTIONS are not a complete statement of the law. You are responsible for following all Oregon laws, even those not explained here. Contact the Oregon State Bar Lawyer Referral Service if you need help finding a lawyer or have questions about the Bar s Modest Means Program.
2 Oregon State Bar Lawyer Referral Service - Phone: or toll-free in Oregon at BEFORE YOU START Make sure there are no other probate cases filed on this ESTATE . Go to to search online case records or call your local court for help searching. DO NOT SIGN THE AFFIDAVIT YET! Your signature must be notarized by a court clerk or notary public. You will need photo identification. Sign the AFFIDAVIT in the presence of the notary or clerk. Parties o You are the Affiant (the person completing the AFFIDAVIT ). Affiants have specific legal duties under ORS to o The person who died is the Decedent You will need the death certificate and the will (if any) o You need a certified copy of the death certificate.
3 You can get the death certificate from the funeral home or the Office of Vital Statistics. If Decedent died outside Oregon, the death record may not be called a death certificate. Anywhere these forms use death certificate it means the official record of death. o If Decedent left a will, you need the original will and an AFFIDAVIT of attesting witness or AFFIDAVIT of genuine signature (often attached to the will). ORS (1) has more information. You may be able to provide other evidence that the signature is Decedent s. Talk to a lawyer about filing a regular probate case if you don t have the will and supporting documents.
4 If the will was submitted for probate in another state, you will need a certified copy. A non-certified photocopy is not enough. Contact the court where the will was submitted. If you only have a copy of the will, you cannot use this form. Talk to a lawyer about filing a regular probate case, which may accept a copy of the will. SMALL ESTATE AFFIDAVIT INSTRUCTIONS Page 2 of 7 (Jan 2020) Decedent must have died at least 30 days before you file the AFFIDAVIT (60 days if you are a creditor) The ESTATE means all of Decedent s assets that are subject to administration by a court in Oregon o Subject to administration means the asset is in Decedent s name alone and generally requires the asset to be located in Oregon.
5 Talk to a lawyer if the ESTATE includes assets in another state. o The ESTATE does not include assets that transfer automatically to others following death, for example: Assets owned jointly with right of survivorship (like vehicles and bank or investment accounts) Assets that transfer by beneficiary designation (like life insurance and retirement accounts), unless Decedent s ESTATE is designated as a beneficiary Accounts that are designated payable on death or transfer on death Court staff can answer questions about filing your forms, but cannot give you legal advice, including what to put on the form Oregon laws are found in the Oregon Revised Statutes (ORS) here.
6 Where you see ORS and a number, the first 3 numbers are the chapter and the last 3 numbers are the section. For example, ORS means chapter 114 and section 505. SMALL estates are governed by Oregon Revised Statutes (ORS) Other laws and rules apply to court filings generally and to probate ( ESTATE ) law. QUALIFIED FILERS AND ELIGIBLE ESTATES FILER / AFFIANT You can file a SMALL ESTATE AFFIDAVIT if you are any of the following: An heir. An heir is someone who would inherit from an ESTATE if there is no will. Heirs are defined by ORS A devisee.
7 A devisee is someone named in the will to receive part of the ESTATE . A devisee may be a person, trustee, charity, or other organization. A personal representative. A will may name a personal representative (also called executor ) to handle the ESTATE . A creditor of the ESTATE . A creditor is a person or organization who has a claim (debts, for example) against the ESTATE . If you are filing as a creditor, you must mark the appropriate box on the form. If the decedent did not leave a will and has no heirs, you must get written authorization to file the AFFIDAVIT from the Department of State Lands.
8 You can only file the AFFIDAVIT if all the statements in Section 2 of the AFFIDAVIT are true. Talk to a lawyer if you are not sure you are qualified. ESTATE You can only file a SMALL ESTATE AFFIDAVIT if the total value of the ESTATE is under $275,000 and: No more than $75,000 of the fair market value of the ESTATE is from personal property and No more than $200,000 of the fair market value of the ESTATE is from real property The dollar limits are based on the fair market value of the assets. Do not reduce any asset s value 1 SMALL ESTATE AFFIDAVIT INSTRUCTIONS Page 3 of 7 (Jan 2020) by debts or liens.
9 Do not include any asset that transfers automatically. See the next section for more information about assets. Talk to a lawyer if the ESTATE values are higher than the limits above. FILL OUT THE FORM Be sure your entries and descriptions are clear and specific to avoid confusion. If your entries are not clear, you may have to file an amended AFFIDAVIT . YOU MAY HAVE TO PERSONALLY PAY THE COST OF MISTAKES IF YOU DO NOT DISTRIBUTE ASSETS CORRECTLY! Talk to a lawyer if you are not sure how to distribute the ESTATE . ASSETS (Assets include both real and personal property) Valuation Date means the date the asset s value is established.
10 O If Decedent died within a year of filing the AFFIDAVIT , use the value as of the date of death. If it has been more than a year, the valuation date must be no more than 45 days before filing the AFFIDAVIT . o Example: Decedent died two years before the AFFIDAVIT is filed. Asset A was worth $10,000 when Decedent died. Asset A is worth $12,000 three weeks before the filing date. Use the $12,000 value for Asset A. Value to use o Use the fair market value as of the valuation date o Do not reduce any values by the amount owed on debts or liens (like mortgages or loans) Real Property means land or interests in land.
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